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PREFACE. 



This book is, in the main, an amplification of the 
notes I made when, in my early years at the Bar, 
I went about the South Wales Circuit 

In itself it is an attempt to present a working 
code of Criminal Procedure, which, in addition 
to being an embodiment of the existing Law, 
should be of use to those who practise in the 
High Court, at Assizes, and at Quarter Sessions. 

At the present time, the lawyer who is desirous 
of ascertaining a point of practice must either 
wade through the undigested masses of statutes 
and judgments overlaid with indefinite comments, 
which constitute our present day works on 
Criminal Practice, or strive to apply the generali- 
sations of Stephen's Digest of Criminal Procedure 
to the facts of the particular case. 

In this position, therefore, it seems not pre- 
sumptuous to hope that this book will supply the 
demand for a comprehensive and easily under- 
standable work on Criminal Procedure. It will 
be seen that I have not dealt with Courts of 
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Summary Jurisdiction, or fully with Precedents 
of Indictments. 

As to the first, its inclusion would have unduly 
extended the scope of this book, and as to the 
second, Saunders' Precedents of Indictments is 
already in existence. 

Another point to be noted is, that I have not 
in every case — ^for considerations of space — given 
the full references to cases in the text. 

However, except where the case is compara- 
tively unimportant from the point of view of this 
book, the fuU reference will be found in the 
Index of Cases. 

In conclusion, I will record my most sincere 
thanks to Mr. Robert Riches, the Librarian of the 
Bar Library at the Royal Courts of Justice, for 
the invaluable assistance he has given me in my 
work, and to further acknowledge my indebted- 
ness to the resources of the admirable library 
of which he has charge. I have also to thank 
Mr. Henry A. Read, Clerk of Indictments on 
the South Eastern Circuit and Deputy Clerk of 
Arraigns at the Central Criminal Court, for 
his kindness in advising me on some difficult 
points. 

ERNEST B. BOWEN-ROWLANDS. 

November, 1904. 
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CRIMINAL PROCEEDINGS 

ON 

INDICTMENT AND INFORMATION 

(IN ENGLAND AND WAIxES). 



CHAPTER I. 



I: 



CRIMINAL JURISDICTION — SCOPE OF THE LAW — PRIN- 
CIPAL AND ACCESSORY — VENUE — ^TIME — VEXATIOUS 
INDICTMENTS ACTS. 

Rule 1. — Criminal proceedings (in respect of an 
offence against the Law of England) in the King's 
Bench Division of the High Court of Justice ; Courts 
of the Commissioners of Assize, Oyer and Terminer, 
and Gaol Delivery ; the Central Criminal Court and 
Courts of County or Borough Quarter Sessions are 
commenced by — 

1.) Information. 

'2. ) Coroner's inquisition. 

(3.) Indictment. 

A '* crime " is defined by Blackstone as a public wrong which 
affects the whole community, but the definition in Austin's 
Jurisprudence (Yol. I. p. 405) is scientifically more correct. 
''An offence which is pursued at the discretion of the injured 
party is a Civil Injiuy. An offence which is pursued by the 
Sovereign, or by the subordinates of the Sovereign, is a Crime." 

It might be possible to improve upon this definition, and 
attempts have been made to do so, but to my mind it seems 
sufficiently exact. 

Sir James Stephen, in his Digest of Criminal Procedure, 
enumerates the superior Criminal Courts as : The House of 
Lords : The Court of the Lord High Steward : The High Court 
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of Justice (King's Bencli Division) : The Courts of the Commis- 
sioners of Assize, Oyer and Terminer, and Qaol Delivery : The 
Central Criminal Court, and the Court of the Lord High 
Admiral of England. 

As to the House of Lords ; it has an appellate jurisdiction in 
criminal cases, in appeals from the Appeal Court on a writ of error 
(see Chap. XY., infra), and also an original criminal jurisdiction. 
Every peer impeached or indicted for treason and misprision of 
treason, or for felony, must be tried (if Parliament is sitting) by 
the House of Lords, and if Parliament is not sitting, by the Court 
of the Lord High Steward — which is practically the same thing 
{E. V. Audley, 3 Cobbett's State Trials, 402). In the case of an 
indictment, it is found in the ordinary way in the appropriate 
Criminal Court and moved by writ of certiorari into the House of 
Lords for trial (see The Trial of Earl Russell before the King in 
Parliamenty L. R, (1901) A. C. 446 ; 70 L. J. K. B. 998 ; 85 L. T. 
252; 20 Cox, 51). The House of Lords has also jurisdiction to 
try anyone impeached by the House of Commons for misde- 
meanour, but not, it seems, for felony (Steph. Com. Vol. 4, Bk. VI. 
c. 10, 284). The formalities of the trial, in so far as they are 
unlike those of an ordinary Ciiminal Court, are unimportant. 

The King's Bench Division of the High Court of Justice has 
jurisdiction in respect of all offences. Indictments may be found 
and indictments may be removed from other Courts for trial 
therein, "at Bar," at Nisi Prius, or otherwise. This subject 
will be fuUy dealt with subsequenUy. 

The Courts of the Commissioners of Assize (which are part of 
the High Court of Justice) are established by commission or 
warrant, and are held by commissioners sitting under a com- 
mission of — (1) Oyer and Terminer: (2) Gaol Delivery: 
(3) Assize and Nisi Prius : (4) The Peace. 

The Central Criminal Court is a Court of Oyer and Terminer 
and Gaol Delivery established by 4 & 5 Will. 4, c. 36 (see also 
7 Will. 4 & 1 Vict. c. 77, ss. 1, 3—7). 

The Court of the Lord High Admiral, which had jurisdiction 
over all offences committed on the high seas, or in ports, or 
havens, creeks and rivers, below bridges where great ships go, 
is practically now non-existent, as by various statutes (including 
4 & 5 Will. 4, c. 36, s. 22 ; 7 & 8 Vict. c. 2 ; the Consolidation 
Acts of 1861 ; and 57 & 58 Vict. c. 60, s. 687) the ordinary 
criminal courts were given jurisdiction over the offences triable 
therein (see i?. v. Anderson, L. R. 1 C. C. R. 161 ; 38 L. J. M. C. 
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12; 19 L. T. 400; 17 W. E. 208; 11 Cox, 198 ; JR. ▼. Carr, 10 
Q. B. D. 76; 62 L. J. M. C. 12; 15 Cox, 129; 47 J. P. 38; 47 
L. T. 451 ; 31 W. R. 121 ; 4 Asp. M. C. 604). 

The Courts of Quarter Sessions, first established by 34 Edw. 3, 
c. 1, are inferior tribunals, and their jurisdiction, which is 
limited both as to local extent and subject-matter, is conferred 
by the Commission of the Peace. In the Appendix a list of the 
ofl^ences which are not triable at Quarter Sessions will be found. 
In Steph. Dig. Cr. Proc, p. 24, it is stated that the Courts of 
Quarter Sessions may try any person for any offence mentioned 
in the Commission of the Peace, or referred to by the general 
words contained in it. . . . ''Quarter Sessions, in practice, try 
all cases except those which they are forbidden to try either by 
5 & 6 Vict. c. 38, s. 1, or by express words in the statute 
creating the offence. . . . The general words of the commission are 
wide enough to cover anything.'' The main difference between a 
Borough Court and a County Court of Quarter Sessions is that 
in the former a recorder is the sole judge, and in the latter the 
jadges are the magistrates in the commission. 

Rule 2. — A (criminal) information is a written 
accusation of any offence [i.e., a wrong punishable by 
the Law of England), except treason felony, made by 
either the Attorney-General (or, in the vacancy of that 
office, by the Solicitor-General) or by the Master of the 
Crown Office, in both cases without the intervention 
of a grand jury, in the King's Bench Division. 

I do not propose to discuss this subject further here, but at the 
end of the book I shall insert a chapter dealing specially with 
information, and also coroner's inquisition (which is the record 
of a finding of a coroner's jury as to the death of a deceased). 

I would, however, point out that many of the rules given as 
concerned with indictment, apply to trials on information or 
inquisition, such difference as exists being, except as to the initial 
stages, almost inconsiderable. 

Rule 3. — An indictment is a written accusation, 
of one or more persons, of a crime, preferred to and 
presented upon oath by a grand jury. 

This is the commonly accepted definition. It includes a '^ pre- 
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sentment/' which, though in its wider sense it includes indict- 
ment and coroner's inquisition^ in its more ordinary and restricted 
meaning is an indictment preferred by a grand jury of offences 
within their own knowledge. A bill of indictment is the written 
accusation of a crime before it has been presented by a grand jury. 

In addition to the three foregoing methods of bringing an 
offender to trial, there were at one time others, though they no 
longer exist. Thus it is also stated in 2 Hale, 156, that at 
common law there were several means of putting the party to 
answer a felony without any indictment. ''If a thief or robber 
were taken with the mainouvre cum manu opere, and the main- 
ouyre brought into Court with the prisoner, he should have been 
arraigned upon the mainouvre at the King's suit " (2 Edw. 3, 
Coron. 156). '' But it seems to me that this proceeding upon the 
mainouvre is wholly taken away by the statutes of 25 Edw. 3, 
c. 14 ; 28 Edw. 3, o. 3 ; 42 Edw. 3, c. 3." Hale also speaks of 
arraignment by the King upon an appeal at the suit of the 
party, where the plaintiff is non-suited, and of appeals by an 
'' approver" {i.e., a person who, indicted for felony, confesses the 
offence and accuses others of felony), or appeals by particular 
persons. 

Again, ''If in a civil action .... the defendant be convicted, this 
anciently served in the nature of an indictment of felony. So, if 
upon a special verdict in trespass brought in the King's Bench, 
it be found that the defendant took them feloniously, anciently 
this served for an indictment " (see Steph. Hist. Cr. L. 277 — 294 ; 
Steph. Dig. Cr. Proc. 118; Cook v. Field, 3 Esp. 133; 6 E. E. 
822 ; and Frosser v. Eowey 2 C. & P. 421. 

Another method of prosecuting an alleged offender was by 
" appeal." This was at the suit of the subject, and was decided 
by trial of battle and not by jury. It lay in cases of high 
treason, murder, larceny, rape, arson and mayhem, and was 
abolished by 59 Geo. 3, c. 46 (see Steph. Com., vol. 4, c. 364). 

Rule 4. — An indictment lies in respect of all 
treasons, felonies, misprision of treason or felony, 
and misdemeanours. 

By "misprision" is meant the concealment of the fact that 
treason or felony has been committed. It is unnecessary to 
define the other terms, but it may be pointed out that among 
indictable misdemeanours are : attempts to commit any offence 
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(Steph. Dig. Cr. L. 41 ), inoitement of another to commit any crime 
(i2. V. Gregory, L. E. 1 0. C. R. 77 ; 36 L. J. M. C. 60 ; 16 L. T. 
388 ; 15 W. £. 774; 10 Cox, 459), and agreement to commit a 
crime, whether such crime is committed or not {R. v. Whit' 
church, 24 Q. B. D. 420). 

Rule 5. — An indictment lies against any person 
who participates in the commission of an offence, 
provided that such person is not the King, and is 
within Rule 7 infra^ and is not within the exceptions 
stated below and in Rule 6. 

A foreign ambassador is not, in general, held amenable to our 
law for offences committed in this country ; and the same exemp- 
tion is usually extended to members of his train ; but the ques- 
tion is an involved one, and, depending to a large extent on the 
facts of each individual case, hardly admits of a categorical 
statement. 

In connection with this question, and that of the position of 
prisoners of war who have committed crimes in this country, it 
is laid down in Foster's Crown Cases, p. 188 : ** But for murder 
and other offences of great enormity which are against the light 
of nature and the fuudamental laws of all society .... the 
persons mentioned above are certainly liable to answer in the 
ordinary course of justice as other persons offending in the like 
manner are '' (see PantaUon JSd's Case, 5 St. Tr. 461, and 
OyUenbourg'9 Case, De Marten's Causes Celebres, Vol. I. 97). 

In Stephen's Digest of Criminal Procedure, page 6, it is stated 
that the Criminal law of England '^ probably does not extend to 
acts done by persons subject to the discipline of foreign ships of 
war in British harbours or other waters, so long as such acts 
affect such persons only, and if such persons are not British 
subjects" (see Pitt-Cob bett's Leading Cases on International 
Law, p. 83, in corroboration of this opinion; and R, v. Serva, 
6 St. Tr. N. S. 197 ; 1 Den. C. C. 104 ; 2 Car. & K. 53 ; 1 Cox, 292). 

A corporation is, in cases other than treason, or felony, or 
those inciting to personal violence, or those of a nature which it 
is impossible it could commit — e,y,, perjury ( IVych v. Meal, 3 
P. W. 310) — amenable to the criminal law (R, v. Birmingham 
and Gloucester Ry. Co,, 2 G. & D. 236 ; 9 C. & P. 478 ; 3 Q. B. 223 ; 
6 Jur. 804 ; R. v. Great North of England Ry., 9 Q. B. 315 ; 16 
L. J. M. C. 16 ; 10 Jut. 755 ; 2 Cox, 70 ; Two Sicilies {King) v. 
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Wilcox, 1 Sim. N. S. 334 ; 19 L. J. Gh. 488 ; 14 Jur. 751); and 
in all statutes the word *' person," unless a contrary intention 
appears, indudes a corporation (52 & 53 Yict. c. 63, s. 2 (1); 
E. V. Tyfor, (1891) 2 Q. B. 594). 

Rule 6. — The persons mentioned in this rule are, 
to the extent stated therein, exceptions to the 
general law as laid down in Rule 5 : — 

(a) A person under the age of seven years can- 

not in law commit a crime (1 Hale, 26). 

(b) A person between the age of seven and 

fourteen years is primd facie incapable of 
committing a crime, but may, on proof that 
he is of discretion to judge between good 
and evil, be held responsible (1 Hale, 27). 
"Such person ought not to be convicted 
unless there be evidence to satisfy the jury 
that the party at the time of the offence had 
a guilty knowledge that he or she was doing 
wrong " (per Littledale, J., in R. v. Owen^ 4 
C. & P. 236). Provided that no male under the 
age of fourteen years may be convicted as a 
principal in the first degree of rape, or of a 
similar oflEence of less magnitude — e.g.^ assault 
with intent to commit a rape {R. v. Waite^ 
(1892) 2 Q. B. 600 ; 61 L. J. M. C. 157; 67 
L. T. 300; 41 W. R. 80; 17 Cox, 554; 1 
Hale, 629), though he may be found guilty 
as a principal in the second degree, if he 
has aided and abetted the commission of the 
offence, and there is evidence that he had 
" a mischievous discretion " (1 Hale, 629 ; 
R. V. Williams, (1893) 1 Q. B. 320 ; 62 L. J. 
M. C. 69; 5 R. 186; 41 W. R. 332). 

(c) A person between the age of fourteen and 

twenty-one years cannot be convicted of an 
offence which is founded on the fact that he 
has been adjudicated a bankrupt (^. v. 
Wilson, 49 L. J. M. C. 13). 
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In all other caBes it seems that a plea of non-age would 
not avail a defendant {R, y. Sution, 3 A. & E. 597; R. v. 
McDonald, 15 Q. £. D. 323). But see 1 Hale, 20, where it is 
said : '*£at if the ofEence charged by the indictment be a mere 
non-feasance (unless it be of such a thing as he is bound to, by 
reason of tenure or the like, as to repair a bridge, &c.) then in 
some cases he shaU be privileged by his non-age (if under 
twenty-one, though above fourteen), because laches in such a 
case shall not be imputed to him." 

(d) A married woman who commits a crime in 
the presence of her husband is, in certain 
cases, presumed to have done so under his 
coercion, and will be held not guilty, unless 
it is shown that, in fact, the crime was not 
done under such coercion. The fact of 
marriage need not be strictly proved. Evi- 
dence of reputation if it convinces the jury 
that the parties are married will be sufficient 
(E. V. M'Ginnes, 11 Cox, 391 ; R. v. Good, 1 
Car. & K. 183). 

This is the nearest approach to a general rule that I can 
make. 

In 1 Hawk. c. 1, s. 9, the doctrine is limited to a '^ bare theft" 
and burglary, and in sect. 11 it is stated : '^ But if she commit 
a theft of her own voluntary act, or by the bare command of her 
husband, or be guilty of treason, murder or robbery, in company 
with or by coercion of her husband, she is punishable as much 
as if she were sole." Also she may be convicted with her 
husband of keeping a brothel (sect. 12). 

In Steph. Dig. Cr. Law, the learned author says: ''It is 
uncertain how far this principle applies to felonies in general. 
It does not apply to high treason or murder. It probably does 
not apply to robbery. It applies to uttering counterfeit coin. 
It seems to apply to misdemeanours generally." 

In R. V. Torpey (12 Cox, 46), it was found by the jury that a 
woman who had taken an active part with her husband in a 
robbery had acted under his coercion, and therefore was not 
guilty (see also Re Dykes^ 15 Oox, 771). 
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In Brown v. Aft. -Gen. for New Zealand (18 Cox, 658; (1898) 
A. C. 234 ; 67 L. J. P. C. 7 ; 77 L. T. 414), Habbury, L.C., said : 
** The mere fact that the parties are married never even formed a 
presumption of compulsion by the husband. Even as early as 
Bracton's time, if the wife was voluntarily a party to the com- 
mission of a crime, her coverture furnished no excuse 

Questions have from time to time arisen how far the mere 
presence of the husband at the time of the commission of the 
offence should furnish a presumption of marital control, and the 
decisions on that subject have not been entirely uniform. But 
their lordships are of opinion that here even that question does 
not arise. The acts attributed to the prisoner were acts done by 
herself in the absence of her husband." 

In E, V. Baines (69 L. J. Q. B. 681 ; 82 L. T. 724 ; 64 
J. P. 408 ; 19 Cox, 524) husband and wife were jointly indicted 
for feloniously receiving stolen property, and were convicted. 
Hussell, L.C.J., in his judgment, said that '*the mere fact of 
the marriage does not raise any presumption of coercion by the 
husband. If the wife has taken an independent part, even if 
the husband is in the neighbourhood, she is guilty." 

"With reference to the above dicta, it is certainly true that the 
fact of marriage per se raised no presumption of coercion, but 
coupled with actual presence of the husband it certainly did raise 
a very strong presumption of coercion in certain oases (see 
R. V. Booker, 2 Cox, 272 ; E, v. Baines, supra). 

** The doctrine as it now stands is uncertain in its extent, and 
irrational as far as it goes," Sir James Stephen declared, and 
was based on the old law as to clergy — e.g., if a married couple 
were tried together for larceny the man could plead his clergy, 
but such a plea was not available for the wife, and she must be 
hanged. This was thought hard, and the doctrine was invented 
to temper the inequalities of the law. 

(e) A person who, at the time of committing an 
offence, is proved by reason of mental defect 
to have been ignorant of the nature and 
quality of his act, or not to have known that 
the act was in itself wrong, is in law deemed 
to be a lunatic and is not liable to punish- 
ment. 

The whole law as to the criminal responsibility of those 
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mentally defective was discussed in R, y. M^Naghten^ 10 CI. & F. 
200. It need only be observed that everyone is assumed to be 
sane until the contrary is proved, and drunkenness, though not 
in itself an excuse for a crime, yet, if involuntary, may, where it 
occasions frenzy, place the offender, in law, in the position of one 
insane (1 Hale, 33 ; R. v. Davis, 14 Cox, 563). 

Further, the fact of drunkenness may rebut an allegation that 
a particular offence was intentional {R, v. Cruse, 8 C. & P. 541 ; 
2 Mood. C. C. 53). It is doubtful whether '^ uncontrollable im- 
pulse " can ever be a defence to a crime. 



(f) Ignorance of law may excuse an offence when 

such ignorance negatives the existence of a 
criminal intention, which intention is a ne- 
cessary ingredient of the offence charged. 

'*If, for instance, the heir-at-law of a deceased man were to 
appropriate his ancestor's personalty under a mistaken notion 
that it belonged to him as heir, this would not be theft, and the 
heir's ignorance of law would be a relevant fact" (Steph. Hist. 
Cr. L. 115). Also see Burns v. Nowell^ L. R. 5 Q. B. 454, where 
Baggallay, L.J., said: ''Before a continuous act or proceeding, 
not originally unlawful, can be treated as unlawful by the reason 
of the passing of an Act of Parliament by which it is in terms 
made so, a reasonable time must be allowed for its discontinu- 
ance, and though ignorance of the law may of itself be no excuse 
for the master of a vessel who may act in contravention of it, 
such ignorance may nevertheless be taken into account when it 
becomes necessary to consider the circumstances under which the 
act or proceeding alleged to be unlawful was continued, and 
when and how it was discontinued, with a view to deteimine 
whether a reasonable time had eliipsed without its being dis- 
continued." 

(g) Ignorance of fact or mistake may in certain 

cases excuse an offence, where the original 
intention of the person charged was lawful 
(4 Bla. Com. 27). 

This is the nearest approach I can make to an exact definition, 
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and the following cases should be consulted: — R. v. Prince^ 
L. R. 2 C. 0. R. 154 ; E. v. Bishop, L. R. 6 Q. B. D. 259 ; R. v. 
Levetf 1 Hale, 474, where a person who had made a sword-thrust 
at a place where he reasonably believed a burglar to be hiding, 
and killed an innocent servant, was held not guilty of any ofEenoe, 
and R. v. Telson (23 Q. B. D. 168; 58 L. J. M. 0. 97 ; 60 L. T. 
899; 37 W. R. 716; 16 Cox, 629; 54 J. P. 4), where it was 
held that a woman, who had been deserted by her husband, and 
who had been informed, and in good faith reasonably believed, 
that he was dead, who married again within seven years after the 
desertion, was not guilty of bigamy. 

(h) A person who commits an offence unwillingly, 
and in such circumstances as show that in 
committing it he was not a free agent, is — to 
a degree not precisely ascertained — excused 
from the consequences of his act. 

The principle enunciated in this rule would only apply to a 
limited number of cases. It would not excuse a treason, murder, 
or robbery committed by a person who was given the choice of 
so ofEending or being himself killed (1 Hale, 51), and, except in 
cases falling within the scope of the following dicta, it would 
seem not to apply. 

In 1 Hale, 433, it is laid down that '^ If there be an actual 
forcing of a man, as if A. by force take the arm of B., and 
the weapon in his hand, and therewith stabs C, whereof he 
dies. This is murder in A., but B. is not guilty (Dalt. c. 23, 
p. 242 (m) ; Plowd. Com. 19a). But if it be only a moral force, 
as by threatening duress, or imprisonment, &c., this excuseth 
none." 

In Steph. Hist. Cr. L. vol. 2, 106, the learned author says 
that "Compulsion by threats of injury to person or property 
is recognized as an excuse for crime only, as I believe, in 
cases in which the compulsion is applied by a body of rebels or 
rioters, and in which the offender takes a subordinate part in 
the offence" (see R. v. McCrowiher, 1 East, P. C. 71 ; Poster's 
Crown Law, 13 ; i2. v. Gordon, 1 East, P. C. 71 ; R, v. Crutchley^ 
5 C. & P. 133 ; R, V. Tyler, 8 C. & P. 616). 

(i) It is probable that an accused could not escape 



CRIMINAL JUBISDICnON^ ETC. 1 1 

the consequences of his (otherwise criminal) 
act by pleading that he had been compelled 
by necessity to so act (miless the act which 
constituted the basis of the ofience charged 
was done in order to protect himself, or 
others he was bound to protect, or his house 
or goods, from physical violence on the part 
of the person in respect of whom the charge 
is made). 

An example is given of '' necessity " in 8tepli. Hist. Cr. L. 
vol. 2, 110. ^* Suppose a ship so situated that the only possible 
way of avoiding a collision with another ship, which might pro- 
bably sink one or both of them, is by running down a small 
boat. Or suppose that in delivering a woman it is necessary to 
sacrifice the child's life to save the mother. I apprehend that 
in neither of these cases would an offence be committed. It 
would, however, be necessary to show that the discretion used 
was used fairly " (see also Steph. Dig. Qi, L. 24, 25). 

I have used the word ** probable " in the rule because of my 
disinclination to run counter to Sir James Stephen's opinion, 
but I entertain no doubt but that the word *' certain '' should be 
substituted. Apart from general reasoning, the case of R, v. 
Dudley and Stephens (14 Q. B. D. 273; 15 Cox, 621; 54 L. J. 
M. C. 32 ; 62 L. T. 107 ; 33 W. E. 347 ; 49 J. P. 69) seems 
conclusive that '* necessity" cannot excuse a crime. 

The part of the rule in brackets is inserted to provide for the 
case of an act done to repel the attacks of the person killed or 
injured. 

Rule 7. — An indictment lies in respect of an 
offence committed (subject to the foregoing excep- 
tions) — 

(1.) By anyone — 

(a) On land in England {i.e.^ anywhere in 

England (which includes Wales) up to the 
Scotch border, and within low- water mark); 

(b) On any part of the sea which lies within 

the body of a county {e.g.j a bay, gulf or 
estuary inter Jauces terrce) (E. v. Utet/n^ 2 
Ex. D. 162—168); 
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(c) On the sea within one marine league of the 

coast, measured from low-water mark 
(40 &41 Vict. c. 73); 

(d) On British ships (R. v. Anderson^ L. R. 

1 C.C.R.161; 38 L. J. M. C. 12 ; 19 L. T. 
400; 17 W. R. 208; 11 Cox, 198; R. v. 
Carr, 10 Q. B. D. 76; 52 L. J. M. C. 12; 
47L.T.451; 31 W. R. 121; 15 Cox, 129; 
4 Asp. M. C. 604 ; 47 J. P. 38) ; 

(e) On any part of the sea when the offence is 

piracy (Steph. General View Cr. L. 57). 

(2.) By a subject of the King when the offence is — 

(a) Treason, misprision, and concealment of 

treason, committed out of the realm (35 
Hen. 8, c. 2); 

(b) Murder or manslaughter on land out of the 

United Kingdom (24 & 25 Vict. c. 100, 
8.9); 

(c) Bigamy (which extends to marriages con- 

tracted in any part of the world) (24 & 25 
Vict. c. 100, s. 57); 

(d) Under the Foreign Enlistment Act, 1870 

(33 & 34 Vict. c. 90), s. 4, committed any- 
where ; and (submitted) under the Incite- 
ment to Mutiny Act, 1797(37 Geo. 3, c. 70) ; 

(e) In India, when the offence is committed 

against any of the King's subjects or 
inhabitants in India (13 Geo. 3, c. 63, 
s. 39 ; and Steph. Dig. Cr. Proc. 3 ). 

(3.) By a colonial governor and commander-in- 
chief, when the offence is oppression of the 
King's subjects, or of any other crime or 
offence against the laws of the realm, or 
those in force within their governments or 
commands, and within the King's dominions, 
and which does not amount to felony (11 
Will. 3, c. 12 ; R. v. Shawe, 5 M. & S. 403). 

(4.) By an oflScial in the colonies (42 Geo. 3, 
c. 85, s. 1), when the offence is less than a 
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felony {R. v. Skawe, 6 M. & S. 403; 17 
R. R. 370). 

(5.) By any subject of the King, or any per- 
son residing or being within the King's 
dominions, or in India, when the offence is 
against the Slave Trade Act, 1824 (5 Geo. 4, 
c. 113, 8. 9). 

(6.) By anyone within the King's dominions, or 
by British oflScers or subjects elsewhere, 
against the Official Secrets Act, 1889 (52 & 
63 Vict. c. 52, s. 6). 

(7.) By anyone within the King's dominions, or 
by any subject of the King without, against 
the Explosive Substances Act, 1883 (16 & 47 
Vict. c. 3). 

(8.) By a master, seaman, or apprentice who at 
the time of the offence is, or within three 
months previously has been, employed in any 
British ship, for an offence against person or 
property committed out of the King's 
dominions (Merchant Shipping Act, 1894 
(57 & 58 Vict. c. 60, s. 687)). 

(9.) By anyone, anywhere, against the Commis- 
sioners for Oaths Act, 1889 (52 & 53 Vict, 
c. 10, s. 9). 

(10.) By anyone who "shall either within the 
realm, or in any of the islands, countries, 
forts or places thereunto belonging," offend 
against the Dockyards Protection Act, 1772 
(12 Geo. 3, c. 24). 

(11.) By anyone against the Foreign Marriage 
Act, 1892 (55 & 56 Vict. c. 23). 

With tlie aid of the foregoing rules anyone will be able to see 
what offences are cognisable by the criminal courts of England. 

The law of England anciently applied only to the King's 
natural subjects, including those who being aliens, but in 
his territory, owed him local allegiance, and who offended 
against that allegiance by committing a crime within his ter- 
ritory. The old law did not generally apply to offences com- 



16 INDICTMENT AND INFORMATION. 

Rule 1 1 . — An accessory before the fact is he that, 
being absent at the time of the felony committed, 
procures, counsels, commands or abets another to 
commit a felony (1 Hale, 615). 

It is stated in Fost. 369, 370^ 

(a) That if ''A. commandeth B. to murder 0. by poison, and 

B. doth it by a sword or other weapon, or by any other 
means, A. is accessory to the murder ; for the murder of 
0. was the subject principally in his contemplation, and 
that is effected." 

(b) And ''where the principal goeth beyond the terms of the 
solicitation, if in the event the felony committed was a 
probable consequence of what was ordered or advised, the 
person giving such orders or advice will be an accessory 
to that felony. A., upon some affront given by B., 
ordereth his servant to waylay and give him a sound 
beating ; the servant does so, and B. dieth of this beating. 
A. is accessory to this murder" (1 Hale, 617). 

(c) ''It hath been said that if A. ordereth B. to kill C, and 

he by mistake killeth D., or aiming his blow at C. misseth 
and killeth D., A. will not be accessory to this murder, 
because it differeth in the person." 

The learned author then goes on to deal with Saunders^ Case^ 
Plowd. 473, and another case there reported, and distinguishes 
those cases from the one before him. With great respect to 
Sir Matthew Hale, and to Sir James Stephen, who takes the 
same view, it may be argued that if a particular felony was 
advised or counselled, and either by mistake or accident 
another was the result, in the ordinary course of things^ of the 
felonious advice, the adviser would be guilty as an accessory to 
the felony committed. 

It is laid down in 1 Hale, p. 617, that where A. counsels B. 
to commit a felony, but before the execution thereof A. repents 
and countermands B., and yet B. proceeds in the execution 
thereof, A. is not accessory. This is probably good law, but 
difficult questions might arise on it, e,g.^ if A. posted a letter 
countermanding the order, and by the negligence of the postal 
authorities the letter did not arrive until after the order was 
executed, or if A. otherwise did all in his power to countermand 
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the advice and failed, it is eubmitted tliat A. would not evade 
his responsibility as an accessory by proof that he did all in his 
power to coontennand ; but this view is not the one generally 
adopted. 

Rule 12. — An accessory after the fact is one (not 
being a married woman who has received or com- 
forted or assisted her husband : 1 Hale, 622) who, 
knowing that a felony has been committed, receives 
or gives aid or comfort to the offender in order to 
enable him to escape punishment, or rescues him 
from arrest, or having him in custody intentionally 
and voluntarily allows him to escape, or opposes his 
apprehension. 

This is practically the definition given by Sir James Stephen 
in his Digest of the Criminal Law. 

In all cases but murder the maximum punishment is two 
years' imprisonment with hard labour ; in murder it is ten years' 
penal servitude. 

EuLE 13. — Principals in the first and second 
degree may be indicted together or separately, and a 
principal in the second degree may be tried before 
the principal in the first degree has been found 
guilty, and may be convicted, even if the alleged 
principal in the first degree has been acquitted. 

2 Hale, 223 ; R. v. Taylor^ 1 Leach, 360 ; R. v. Towle, E. & E. 
314 ; 3 Price, 145 ; 2 Marsh. 465 ; R. v. Hughes (1860), Bell 
C. 0. 242 ; 29 L. J. M. 0. 21 ; 1 L. T. 450 ; 6 Jur. N. S. 177 ; 8 
W.E. 195; 8 Cox, 278; Steph. Dig. Cr. L. 36; 24 & 25 Vict, 
e. 94, s. 2. A principal in the second degree should be indicted 
as a principal in the first degree, except, perhaps, where the 
punishment differs, when he should be charged as an aider and 
abettor. I can find no instance of such a difference. 

Rule 14. — ^An accessory before the fact may be 
indicted and convicted as if he alone had committed 
the felony, although another party to the crime may 
have been acquitted, or he may be indicted together 

B.R. c 
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with the principal felon either as a principal or as 
an accessory. 

24 & 25 Vict. c. 94, ss. 1, 2. 

It is, therefore, quite proper to indict an accessory before the 
fact as an accessory, and the following is the form of an indict- 
ment where the accessory is charged as an accessory before the 
fact, as for a substantive felony. 

) The jurors for our Lord the King upon their oath 

to wit. ) present that some person or persons, to the jurors 

aforesaid unknown {^or that A. B.], on the day of 

, in the year of our Lord , feloniously, wilfully, 

and of his [or their] malice aforethought, did kill and 
murder one C. D. against the peace of our Lord the 
King, his crown and dignity : And the jurors aforesaid, 
upon their oath aforesaid, do further present that E. F., 
before the said felony and murder was committed in 

form aforesaid, to wit, on the day of , in the 

year aforesaid, did feloniously and maliciously incite, 
move, procure and counsel, hire and command the said 
person or persons to the jurors aforesaid unknown [or 
the said A. B.], the said felony and murder in manner 
and form aforesaid to do and commit .... 

The form differs very little from the above where the accessory 
is indicted with the principal as an accessory. 

Rule 15. — An accessory after the fact may be 
indicted and convicted either as accessory after the 
fact to the principal felony, together with his prin- 
cipal, or after the conviction of the latter, or may 
be indicted and convicted of a substantive felony, 
whether the principal felon shall or shall not have 
been previously convicted. 

24 & 25 Vict. c. 94, s. 3. 

The form of indictment of an accessory after the fact, where 
the principal is imknown, is as follows : — 

I The jurors for our Lord the King upon their oath 

to wit, } present that some person or persons to the jurors 

aforesaid unknown, on the day of , feloniously 
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did steal, take and oany away [ten booses] of the goods 
and chattels of 0. D. : And the jurors aforesedd upon 
their oath aforesaid, do further present that E. F., well 
knowing the said person or persons to the jurors afore- 
said unknown to have done and committed the said 
felony as aforesaid, afterwards did feloniously receive, 
harbour and maintain the said person or persons to the 
jurors aforesaid unknown and against the peace of our 
Lord the King, his crown and dignity. 

This form, with the few necessary yariations, may be used 
where the accessory is charged with the principal. 

Rule 16. — In treason and misdemeanours, all par- 
ticipants in the offence are principals, and may be 
charged as such, or as aiders and abettors (1 Hale, 611; 
a. V. Crisham^ C. & Mar. 1 87 ; R. v. Greenwood^ 2 Den. 
C.C.453; 21L.J.M.C.127; 16Jur.3yO; 5Cox,d21). 

By 24 & 25 Vict. c. 94, s. 8, it is enacted that — '* Whosoever 
shall aid, abet, counsel or procure the commission of any mis- 
demeanour, whether the same be a misdemeanour at Common 
Law, or by virtue of any Act passed or to be passed, shall be 
liable to be tried, indicted and punished as a principal offender." 
See also H. v. IVaudbt/, (1895) 2 Q. B. 482 ; 64 L. J. M. C. 251 ; 
15 E. 564; 73 L. T. 352; 44 W. R. 64 ; 18 Cox, 194; 59 J. P 
505 ; H. V. Burton, 32 L. T. 539 ; 13 Cox, 71. 

It seems to be the law that a person who shields or receives a 
misdemeanant is not liable to any punishment, unless he brings 
himself within the law by committing a substantive offence, ^.y., 
if his conduct amounts in law to rescue. In 2 Hawk. c. 29, s. 4, 
it is laid down that, ** If a man knowing that there is a warrant 
against such offender," t.e.^ in cases less than felony, ''advise 
and persuade him to absent himself ; perhaps he may be indictable 
for a contempt of the law in hindering the due course of justice." 

It is submitted that he might be indicted with the mis- 
demeanant for a conspiracy at Common Law. 

Venue. 

Rule 17. — An indictment, information, or coroner's 
inquisition must, at Common Law, be laid, preferred 

c2 
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or presented in the district in which the offence 
alleged was committed. 

Upon this rule there haye been engrafted many exceptions, 
whicli are summarised below. As an information now only lies in 
the King's Bench Division, the venue is invariably Middlesex. 
In the first instance the local venue is inserted, but it is changed 
exactly as the venue of a civil action (Ord. XXXVI. r. 1, E. S. 0.). 

Rule 18. — The district in which the alleged 
ofPence was committed, and where it is proposed to try 
the accused, must be indicated in the margin of the 
indictment or inquisition, and is termed the venue. 

I shall give later the methods of altering the place of trial as 
fixed by the venue. 

Rule 19. — The district may either be a county, 
or portions of a county, or counties (i>., the Cinque 
Ports), or in the case of winter and spring assizes 
and the Central Criminal Court, more than a county, 
or an area defined by Order in Council, under the 
Judicature Act, 1875, or a borough. 

See 38 & 39 Vict. c. 77, s. 23 ; 45 & 46 Vict. o. 50, s. 248. 

Rule 20. — The jurisdiction of the Court of the 
Lord High Admiral, which applied to all offences, 
to which the Law of England extends, committed 
on the high seas, or in ports, harbours and creeks, 
and rivers where great ships go, either within the 
body of an English county or a foreign country, or 
under the Merchant Shipping Act, 1894, or under 
the Territorial Waters Jurisdiction Act, 1878, is 
exercisable by — 

(a) The justices and judges of the Central 

Criminal Court (4 & 6 Will. 4, c. 36, s. 22); 

(b) The commissioners of assize, oyer and ter- 

miner, and gaol delivery (7 & 8 Vict. c. 2, 

(c) Justices in quarter sessions ; 
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(d) Recorders in borough quarter sessions, 
and the venue is the district in which the trial is had. 

See 7 & 8 Vict. c. 2, s. 1 ; 24 & 25 Vict. c. 94, s. 9 ; and the 
Consolidation Acts of 1861. 

The last two have only the jurisdiction conferred by particular 
statutes, which are : — The Larceny Act (24 & 25 Vict. c. 96, 
s. 115); The Malicious Damage Act (24 & 25 Vict. c. 97, s. 72) ; 
The Forgery Act (24 & 25 Vict. c. 98, s. 50) ; The Coinage 
Offences Act (24 & 25 Vict. c. 99, s. 36) ; The Offences against 
the Person Act (24 & 25 Vict. c. 100, s. 60). There are also 
certain provisions conferring jurisdiction in the Merchant Ship- 
ping Act, 1894 (57 & 58 Vict. c. 60, ss. 686, 687); and the 
jurisdiction is further extended to accessories to felony by the 
Accessories and Abettors Act (24 & 25 Vict. c. 94, s. 9). (See 
R, V. Peel, 32 L. J. M, C. 65 ; 7 L. T. N. S. 336 ; 9 Cox, 220 ; 
11 W. R 40; 8 Jur. N. S. 1185 ; 26 J. P. 757 ; L. & C. 231.) 

It is not necessary to go fully into the history of Admiralty 
jurisdiction, as it is now of little more than antiquarian interest; 
but it may be shortly said that, to a great extent — save as to 
offences committed on the high seas and in foreigpi ports — ^the 
Common Law had a concurrent jurisdiction with the Court of 
the Lord High Admiral as to offences within the scope of the 
latter. 

Blackstone states that the said Court had jurisdiction over all 
offences committed either on the sea or on the coasts out of the 
body of an English county. The statute 15 Bich. 2, however, 
gives the Court special jurisdiction in murder and manslaughter 
and mayhem occurring on great ships in navigable rivers. See 
also R. V. Bruce, 2 Leach, 1093, as to the admiral's jurisdiction 
in Milford Haven, which is a part of the sea, and yet landlocked 
and in the body of the county of Pembroke. 

Rule 21. — The venue in respect of any oflPence 
committed on the boundary of two or more counties 
or within five hundred yards in a direct line of the 
boundary, or begun in one county and completed in 
another, may be laid in either of the said counties 
(7 Geo. 4, c. 64, s. 12). 

SeeR, V. Welsh, 1 Mood. C. C. 175 ; R. v. Filler, 7 C. & P. 337, 
as to limitations of this rule. 
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Rule 22. — The venue in respect of an offence 
committed in a detached part of one county locally 
included in another county may be laid in the 
latter. 

2 & 3 Vict. c. 82, 8. 1. See 7 & 8 Vict. c. 61, s. 1 ; 22. v. Loader, 
1 Buss. Cri., 6th ed., p. 7. 

Rule 23. — With certain exceptions, e.g.^ the City 
of London, the venue in respect of an offence com- 
mitted in the county of a city or town corporate 
may be laid in the adjoining county, and tried 
there. 

38 Geo. 3, c. 52, e. 2 ; R. v. Miller, E. & E. 144. See also 
14 & 15 Vict. c. 55, 8. 19, as to committal of prisoners in certain 
circumstances to assizes of adjoining county. 

Rule 24. — The venue in respect of offences com- 
mitted on persons or property in any coach, waggon, 
cart, or other carriage whatever employed in any 
journey, or on any vessels employed on any journey 
on a navigable river, canal, or inland navigation, 
may be laid in any county through which the con- 
veyance passed on its journey during which the 
offence was committed, or if any part of the high- 
way or river or canal, or its side, bank or centre 
forms the boundary of two counties, then in either 
county. 

7 Geo. 4, c. 64, s. 13; R. y, Sharpe, 2 Lewin, 233; R. v. 
Pierce, 6 Cox, 117. 

Rule 25. — The venue in respect of high treason 
or conspiracy may be laid in any county in which 
any overt act charged in the indictment can be 
proved to have been done. 

Steph. Dig. Or. Pjroc, p. 48. 

Rule 26. — Where any person being feloniously 
stricken, poisoned, or otherwise hurt upon the sea, 
or out of England and Ireland, thereby dies, or 
being so stricken or poisoned or hurt in England 
or Ireland dies, out of England or Ireland, or at 
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sea, the venue of any offence arising therefrom is 
to be fixed in any county or place in England or 
Ireland in which such death, stroke, poisoning or 
hurt happened. 

24 & 25 Vict. c. 100, s. 10 ; see R. v. Coombe, 1 East, P. 0. 
367 ; 1 Leach, C. 0. 388 ; R. v. Lewis, Dears. & B. 0. 0. 182. 

Rule 27. — In cases of murder or manslaughter, 
or of being an accessory to either, by a subject of 
his Majesty on land out of the United Kingdom, 
the venue may be laid in any county or place in 
England or Ireland where the accused was appre- 
hended or is in custody. 

24 & 25 Vict. c. 100, s. 9. 

Rule 28. — In larceny or receiving stolen goods, 
committed in any part of the United Kingdom, the 
venue may be laid in any part of the United- 
Kingdom where the accused has or has received 
the stolen property (24 & 25 Vict. c. 96, ss. 114, 
122). 

It should be noted that in a case of compound larceny the thief 
can be indicted for that specific offence in the county or place 
where it was committed. 

E.ff.f A. steals money from the person of B. in Surrey , and 
carries it to Wiltshire. He may be indicted in Wiltshure for 
simple larceny, and in Surrey for stealing from the person. 

Rule 29. — The venue in respect of the offence of 
receiving goods stolen abroad may be laid in any 
county or place in which the accused has or has 
had the property (59 & 60 Vict. c. 52, s. 1, 
sub-s. 3). 

As to the venue of offences under the Merchant Shipping Act, 
1S94, see p. 2, supra, and Eule 7 (8), supra. 

Rule 30. — The venue in respect of bigamy may 
be laid in any county or place where the offender 
was apprehended or is in custody (24 & 25 Vict. 
c. 100, s. 57) ; in respect of offences against the 
Commissioners of Oaths Act, 1889, and the Foreign 
Marriage Act, 1892, committed out of the King's 
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dominions may be laid in any county or place in 
England. 

Rule 31. — The venue in respect of coinage 
offences in different jurisdictions may be laid in 
any jurisdiction in which any such offence was 
committed (24 & 25 Vict. c. 99, s. 28). 

For limitations of this rule see the Statute. 

Rule 32. — The venue in respect of offences as to 
customs, excise, and revenue offences and assaults 
on excise officers, and under Rule 7 (10), supra^ 
may be laid in any county. 

7 & 8 Geo. 4, c. 53, s. 43 ; 39 & 40 Vict. c. 36, ss. 229, 258. 

Rule 33. — The venue in respect of forgery 
(statutory and at Common Law), perjury and offences 
against the Explosive Substances Act, 1883, may 
be laid in the place where the offender was appx^e- 
hended or is in custody. 

24 & 25 Vict. c. 98, s. 41 ; 52 & 53 Vict. c. 10, s. 9; 46 & 47 
Vict. c. 3, 8. 7, sub-s. 3. 

Rule 34. — The venue in respect of — 

(1.) The offence of inciting soldiers to mutiny 
may be laid in any county (37 Geo. 3, c. 70, 
s. 3) ; offences under Rule 7 (2) (e), (3), in 
the King's Bench Division, or (3) where 
specially ordered in the commission, (4) in 
Middlesex. 

(2.) Foreign enlistment offences may be laid in 
the place in which the offence was committed 
in whole or in part, or in any place in his 
Majesty's dominions in which the offender 
may be (33 & 34 Vict. c. 90, s. 16). 

(3.) Larceny or embezzlement by a public servant 
or the police may be laid in any county in 
which the offender is apprehended or is in 
custody, or in which the offence was com- 
mitted (24 & 25 Vict. c. 96, s. 70). 

(4.) Offences under the Public Authorities Pro- 
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tection Act, 1893, may be laid in any county 
or place in the United Kingdom (56 & 57 
Vict. c. 61, ss. 1, 2). 
(5.) Offences connected with the slave trade may 
be laid where the offence was committed, or 
in Middlesex, or where the accused for the 
time being is within his Majesty's dominions, 
or in any foreign port or place where his 
Majesty has jurisdiction under the Foreign 
Jurisdiction Act (36 & 37 Vict. c. 88, s. 26). 

(6.) The offence of a convict being unlawfully at 
large after a sentence of penal servitude may 
be laid in the county in which the defaulter 
was apprehended, or whence he was ordered 
to be sent to penal servitude (5 Geo. 4, c. 84, 
S.22; 20 &21 Vict. c. 3, s. 3). 

(7.) The offence of escapes and rescues from Park- 
hurst and Pentonville prisons may l)e laid 
either where the offence was committed or 
where the offender was retaken. In the case 
of escape from any other prison, the venue 
should be laid in the district where the 
escape was made(l & 2 Vict. c. 82, s. 18; 
5 & 6 Vict. c. 29, s. 28). 

(8.) Extortion may be laid in the jurisdic- 
tion where the offence was committed (31 
Eliz. c. 5, s. 4 ; 1 Hawk. c. 68, s. 6 ; 2 
Hawk. c. 26, s. 80; 2 Stark. (2nd ed.) 611, 
n. (K.) ; Chitty Cr. L., Vol. 2, 294, n.). 

(9.) Post Office offences may be laid in any 
county or place where the offence was com- 
mitted, or where the offender is apprehended 
or is in custody, or through or adjoining to 
which any person or any mail, letter, parcel, 
or post bag, or chattel, or money, or valuable 
security in respect of which the offence was 
committed, passed in due course of convey- 
ance or deliverv bv post (7 Will. 4 & 1 Vict, 
c. 36, 8. 97). 
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(10.) The offence of stealing from a ship in dis- 
tress, or wrecked, stranded, or cast on shore, 
may be laid either in the county or place in 
which the offence was committed, or in any 
county or place next adjoining (24 & 25 
Vict. c. 96, s. 65). 

Rule 35. — The venue in respect of the offence of 
being an accessory before or after the fact to felony 
wholly committed within England or Ireland may 
be laid in the district of the Court which has juris- 
diction to try the principal felony, or any felonies, 
committed in any county or place in which the act 
by reason whereof such person became accessory was 
committed ; and in every other case, in the district of 
the Court which has jurisdiction to try the principal 
felony, or any felonies, committed in any county or 
place in which such person is apprehended or is in 
custody (24 & 25 Vict. c. 94, s. 7); and in offences 
within the Admiralty jurisdiction, the venue shall 
be the county or place in which the accessory shall 
be indicted (ibid. s. 9). 

An aocessoiy before the fact may be indicted as a principal 
felon, and the venue laid accordingly {Ibid, s. 1). 

Change of Venue. 

Rule 36. — The trial of an indictment must take 
place in the county or district therein named (the 
venue), unless otherwise ordered. 

The following rules apply only to indictments (including pre- 
sentments) and inquisitions. 

I think it well to state this, for, although I intend in sepa- 
rate chapters to deal hereafter with informations and inqui- 
sitions, in so far as they differ from indictments, it will assist the 
reader if I specifically indicate where one or other is excluded 
from a long series of rules. See 25 & 26 Vict. o. 65 for an excep- 
tion to the rule in the case of persons subject to the Mutiny Act 
who are charged with homicide. 

Rule 37. — Any indictment or inquisition may be 
removed from any Court of session, assize, oyer and 
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terminer, gaol delivery, or any other Court into the 
King's Bench Division of the High Court by writ 
of certiorari for the purpose of being tried at bar, or 
at the assizes, or in the High Court. 

Rule 38. — By order of the King's Bench Divi- 
sion, an indictment, record and order of a Court of 
oyer and terminer and gaol delivery may be removed 
into the King's Bench Division. 

By the Judicature Act, 1873 (36 & 37 Vict. c. 66, b. 16), this 
lias been made possible, but it is stated that only once has it 
been done {R, v. Dudley and Stephens, 14 Q. B. D. 273, 560 ; 54 
L. J. M. C. 32 ; 52 L. T. 107 ; 33 W. E. 347 ; 15 Cox, 624 ; 49 
J. P. 69). 

The general practice as to writs of certiorari issued by the 
Eang's Bench Division, in so far as they are concerned with place 
of trial or venue, may be summarised generally as follows : — 

A writ of certiorari is, in effect, an order issued by the King's 
Bench Division of the High Court of Justice to an inferior 
Court, commanding it to return to the King's Bench Division the 
record of an indictment or inquisition, for the purpose of trial at 
bar or before the justices of assize, or in the High Court (K. B. D.) 
in London and Middlesex, or at the Central Criminal Court. 

The writ is granted as of right to (a) the Attorney- General, 
acting on behalf of the Crown, and (b) the prosecutor of an 
indictment against a body corporate not authorized to appear 
by solicitor in the Court in which the indictment is found {R, 
V. Birmingham and Gloucester Railway Co,, 9 C. & P. 469), but is 
in the discretion of the Court or a judge when the application 
is made by a prosecutor or a person charged or intended to be 
charged by an indictment or inquisition. 

The writ is not granted when the indictment is — 
(1.) For the non-repair of a bridge against the inhabitants of 
a county (1 Anne, c. 18; R, v. Hammett, 2 8tr. 900), 
unless the indictment is of the inhabitants of the county 
from which the jury comes (Short & Mellor, C. 0. Pr. 205). 
(2.) Against any person for keeping a disorderly house under 
25 Geo. 2, c. 36, s. 10 (but see R, v. Buer and others, 
19 L. J. M. C. 121 ; 14 Q. B. 568 ; and R, v. Saunders, 
5 D. & E. 611, where it was laid down that if an indict- 
ment charging any offence against an Act in which the 
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certiorari is taken away by statate contains counts charg- 
ing an offence as to which the certiorari is not so taken 
away, the writ is issued in respect of the latter offence). 

In all other cases the Court has unfettered discretion. The 
practice in the main is as follows : — An application is made to 
the Divisional Court by motion for a rule nm, or, in vacation, or 
when a Divisional Court is not sitting, to a judge at chambers for a 
summons to show cause. Such application may be made at any 
time before the jury is sworn for trial (2 Hawk. P. C. c. 27, s. 59, 
8th ed. ; 60 Geo. 3, c. 4, ss. 3, 5 ; R, v. Pasamore, 2 Dowl. 529). 

Except in the case of the Attorney-General or prosecutor of a 
body corporate not allowed to appear by solicitor in the Court in 
which the indictment is preferred, the application must be sup- 
ported by a sufficient affidavit stating the grounds of the 
application. 

The applicant for an order of removal of an indictment into 
the King's Bench Division must make it appear to the Court or 
a judge, either — 

(1.) That a fair and impartial trial cannot be had in the Court 
below. 

(2.) That some question of law of more than usual difficulty 
and importance is likely to arise upon the trial. 

(3.) That a view of the premises in respect whereof the indict- 
ment is preferred is necessary. 

(4.) That a special jury is necessary for a satisfactory trial of 
the indictment. (This only applies to trials of misde- 
meanour, as a special jury cannot be had for treasons or 
felonies: R. v. MaynCy 32 W. E. 95.) 

It only remains further to say that it requires an exceptional 
case to obtain an order of the Court to remove an indictment for 
felony (72. v. Reynoldsj 12 L. T. N. S. 516), and that a reason- 
able probability of unfairness or partiality is sufficient under 
ground (1), and that the Court has no power to grant costs of an 
application for certiorari (see, however. Short & Mellor, C. 0. Pr. 
Ill, 142). 

The other rules dealing with certiorari need not be set out 
in full. They are sufficiently contained in the Crown Office 
Bules 28 — 42, which are to be found in the Appendix. 

It may be also pointed out that in the large majority of cases 
the decision on the merits of the application is given on the 
argument to make the rule nisi absolute. 
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Rule 39. — An Order for the removal of an indict- 
from an Assize Court into the King's Bench Division 
is obtained in the same way as a writ of certiorari. 

C. 0. E. 28. 

Rule 40. — A judge of assize may issue a certiorari 
to remove an indictment found at sessions in the 
county or district in which he is sitting into his 
Court (of assize). (6 & 6 Vict. c. 38, s. 2.) 

In sucli a case the application should be made on affidavit in 
open Court. I cannot, however, find any precedent of such a 
proceeding. 

Rule 41. — An indictment or inquisition which 
has been removed by certiorari into the King's Bench 
Division of the High Court may be (1) tried in the 
High Court by a jury of the county from which it 
was removed; (2) sent to be tried as a Nisi Prius 
record in the county from which it was removed ; 
(3) sent to be tried at the Central Criminal Court. 

Steph. Dig. Cr. Proc, p. 67. 

Rule 42. — The venue in an indictment or inquisi- 
tion removed into the High Court remains as it was 
before removal, unless the Court orders the venue 
to be changed, or unless the trial is at bar or at the 
Central Criminal Court. 

R, V. Amery, 1 T. E. 363 ; 1 E. E. 179 ; AtL-Gen, v. Churchill, 
8 M. & W. 193 ; Dixon v. Fame, 18 Q. B. D. 45— C. A. 

By this is meant that by mere removal the place of trial only 
is changed. The jury still has to be summoned from the county 
in which the indictment was found. 

Rule 43. — The Court will change the venue (or, 
in other words, will order the jury to be summoned 
from another county or district) when they are 
satisfied on any of the grounds specified in Rule 46, 
infra^ that it is just so to do. 

Rule 44. — An indictment found at the Sessions 
of the Peace for the cities of London and Westmin- 
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ster and the liberty of the Tower of London, the 
borough of Southwark, and the counties of Middle- 
sex, Essex, Kent and Surrey, may also be removed 
into the Central Criminal Court by certiorari issued 
by a Commissioner of oyer and terminer and gaol 
delivery under 4 & 5 Will. 4, c. 36, being a judge of 
any of the Supreme Courts at Westminster (now of the 
High Court), or the Recorder of the City of London. 

4 & 5 Will. 4, c. 36, s. 16. See R. v. Sill, Dears. C. C. 16 ; R. v. 
Hawdon, 9 D. P. C. 1009 ; 1 Q. B. 464 ; 1 Q. & D. 135; 6 Jur. 
1008 ; R, V. Morgan, 7 C. & P. 642. The application can either 
be made on affidavit in open Court or in chambers. 

Rule 45. — An indictment found out of the juris- 
diction of the Central Criminal Court may be ordered 
by the Court of King's Bench (or, in vacation, a 
judge thereof) to be tried therein, and thereupon a 
writ of certiorari shall issue and remove the indict- 
ment into the Central Criminal Court (19 & 20 Vict. 
c. 16, s. 3), in which Court the venue shall be laid. 

See Eule 48, infra. 

An application for such an order shall during the sittings be 
made to a Divisional Court of the King's Bench by motion for an 
order nt«t\ and in vacation to a judge at chambers for a summons, 
and the order may be made absolute or granted on such terms as 
the Court or the judge shall consider reasonable; and the same 
procedure is followed when an application is made under the Act 
for the trial at the Central Criminal Court of an indictment 
removed by certiorari into the King's Bench Division. 

Rule 46. — The Attorney-General can demand a 
change of venue, but the subject must first show 
very substantial reasons why there should be a 
change. He must show either that — 

(1.) A view in another county is necessary (5. v. 
Clerk^ 9 H. L. Cases, 184; R. v. JUunrij 11 
Jur. 287) ; or 

(2.) A fair and impartial trial cannot be had in 
the county in which the venue has been pro- 
perly laid. 
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(3.) The inhabitants of a count j are indicted, 
and all of them are necessarily interested in 
the event of the trial (E. v. Southampton 
(Inhabitants), 17 Q. B. D. 424). 

The expenses attendant on the change are borne by the 
applicant {E, v. Newton^ 1 Cox, 195). See also Rule 43, supra. 

Rule 47. — If an indictment or inquisition is re- 
moved by certiorari from the Central Criminal Court, 
the writ of certiorari shall specify the county or 
jurisdiction in which the same shall be tried, and a 
jury shall be summoned and the trial proceed in 
the same manner in all respects as if the indictment 
had been originally preferred in that county or 
jurisdiction. 

C. O.K. 41. 

Rule 48. — If an indictment or inquisition is re- 
moved into the Central Criminal Court under 1 9 & 
20 Vict. c. 16, s. 7, the venue is to be laid in the 
Central Criminal Court. 

19 & 20 Vict. c. 16, 8. 7. 

Rule 49. — An application to change the venue 
may be made to a judge of assize without certiorari 
or summons (a), or when the trial is in the King's 
Bench Division to the King's Bench Division after 
certiorari and when issue is joined. 

See appeals, E. v. Eudge^ 16 Q. B. D. 459 ; 55 L. J. M. C. 112. 
Short & MeUor, C. 0. Pr. 204 ; C. 0. E. 254. 

(a) This does not apply to the Central Criminal Court. 

Vexatious Indictments. 

Rule 50. — No bill of indictment for any of the 
offences below enumerated shall be presented to or 
found by any grand jury — 

(1.) Unless the prosecutor or person presenting 
such indictment has been bound by recog- 
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nisance to prosecute or give evidence against 
the accused ; or 

(2.) Unless the accused has been committed to or 
detained in custody ; or 

(3.) Unless the accused has been bound by recog- 
nisance to appear to answer an indictment to 
be preferred against him for such ofiFence ; or 

(4.) Unless such indictment for such offence, if 
charged to have been committed in England, 
be preferred by the direction or with the 
consent in writing of (a) a judge of one of 
the Superior Courts of Law at Westminster ; 
or (b) of his Majesty's Attorney-General or 
Solicitor-General for England ; or (c) in the 
case of an indictment for perjury by the 
direction of any Court, judge or public 
functionary authorized by 14 & 15 Vict, 
c. 100, to direct a prosecution for perjury ; or 

(5.) Unless with the consent of the Court in or 
before which the same is preferred. 

22 & 23 Vict. c. 17 ; 30 & 31 Vict. c. 35. 

A County Court judge has power to commit for offences 
against the Bankruptcy Act (46 & 47 Vict. c. 52, s. 165). 

The direction of the judge may be obtained ex parte {R. v. 
Bray, 3 B. & S. 255 ; 32 L. J. M. C. 11). 

The provisions of the Vexatious Indictments Act shall not 
extend or be applicable to prevent the presentment to or a find- 
ing by a grand jury of any bill of indictment containing a count 
or counts for any of the offences mentioned in the Act — 

(a) If such count or counts be such as may now be lawfully 

joined with the rest of such bill of indictment ; and 

(b) If the same count or counts be, in the opinion of the 
Court in or before which the same bill is preferred, 
founded upon the facts or evidence disclosed in any 
examination or depositions taken before a justice of the 
peace in the presence of the person accused or proposed 
to be accused by such bill, and transmitted or delivered 
to such Court iu due course of law. 

And nothing in the said Act shall extend or be applicable to 
prevent the presentment to or finding by a grand jury of any 
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bill of indictment, if such bill be presented to the grand jury 
with the consent of the Oourt in or before which the same may 
be preferred (80 & 31 Vict. c. 35). 

The importance of the above statute lies in the fact that 
frequently a magistrate does not commit for all the offences 
covered by the evidence, and on which it is subsequently to 
committal deemed advisable to try the accused. 

Rule 51. — The offences subject to the Vexatious 
Indictments Act, 1859 (22 & 23 Vict. c. 17), are- 
Perjury. 

Subornation of perjury. 
Conspiracy. Ffalse pretences. 

ObtaW money or oth^r p Jperty by 
Keeping a gambling house. 
Keeping a disorderly house. 
Any indecent assault. 

It should be noted that an attempt to obtain by false pretences 
is not within the statute {R. v. Burton, 13 Cox, 71 ; 32 L. T. 639). 

Rule 52. — To the above list of offences there 
have now been added, by the statutes cited below — 

All misdemeanours under Part II. of the 
Debtors Act, 1869, as modified by the 
Bankruptcy Acts, 1883 and 1890(32 & 33 
Vict. c. 62 ; 46 & 47 Vict. c. 52 ; 53 & 54 
Vict. c. 71). 

All libels and offences under the Newspaper 
Libel Act (44 & 45 Vict. c. 60, s. 6). 

All misdemeanours under the Criminal Law 
Amendment Act, 1885 (48 & 49 Vict, 
c. 69, s. 17), and the Prevention of Cruelty 
to Children Act, 1904 (4 Ed w. 7, c. 16). 

All offences punishable on indictment under the 
Merchandise Marks Act, 1887 (50 & 51 
Vict. c. 28, s. 13). 

Perjury under the Naval Discipline Act (29 & 
30 Vict. c. 100, s. 67). 

Anyone can demand to be bound over to prosecute a person 
-when he has appeared before a justice of the peace who has 
B.R, n 
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refused to commit or to bail the person charged with the offence 
to be tried for the same, or who has dismissed the case for want 
of evidence, and the justice then has to do such things as he 
would have done had he committed for trial. The Oourt of trial 
may order a person so bound over to pay the costs of the defence 
if the accused is acquitted (30 & 31 Yict. o* 35, s. 2). 

Rule 53. — ^If an indictment for an oflPence within 
the Vexatious Indictments Act is sent to the grand 
jury, and the conditions of the Act have not been com- 
plied with, with respect to every count of that indict- 
ment, such count will be quashed on application. 

R. V. Fuidge, L. & 0. 390 ; 83 L. J. M. 0. 74 ; 10 Jur. N. S. 
160 ; 9 L. T. 772 ; 12 W. E. 351 ; 9 Cox, 430. 

Semhle, that it is the duty of the judge at the trial to quash 
the offending counts. See also JR. y. Brctdlaugh, 15 Cox, 156. 

I append hereto one or two recent cases illustrating the work- 
ing of the Act. 

In jR. V. Harris (64 J. P. 360), an indictment charged (1) 
perjury ; (2) conspiracy to commit perjury ; (3) conspiracy to 
obtain goods by false pretences. 

The committal was in respect of the first two charges, the 
third being subsequently added by the prosecution. At the trial 
the judge refused to allow evidence to be given on the third 
count, on the ground that if it were given the prisoners would 
be improperly embarrassed thereby. On the argument, counsel 
for the Crown stated that it was the practice of the Central 
Criminal Court to add counts without having first obtained 
leave from the Court to do so, where the evidence of such added 
counts is contained in the depositions. Counsel did not state the 
age of the so-called '^ practice," which, if it exists at all, is at 
variance with that of other criminal Courts (and see 30 & 31 
Vict. c. 35, s. 1). 

In R, V. Clarke (59 J. P. 248), Collins, J., held that the practice 
in question was reasonable, and that it was not necessary to 
obtain the leave of the Court before sending in a bill with such 
added count to the grand jury ; but, with all respect to so great 
an authority, the ruling is opposed to both the spirit and the 
plain construction of the Act. See also R, v. Crabbe, 59 J. P. 247. 

In R. V. Eai/res, tried at the Central Criminal Court, it was 
held by the Common Serjeant (Mr. Bosanquet, K.C.) that when 
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a prosecntor has entered into a recognisance, under the pro- 
vision of sect. 2 of the Vexatious Indictments Act, to prosecute a 
charge, but fails to prefer his bill of indictment before the grand 
jury, the Court cannot, after the grand jury have been dis- 
charged, entertain an application by him to enlarge his recog- 
nisance to the next sessions. 

It is not necessary to produce and prove the Attomey-Oeneral's 
fiat for the presentment of an indictment under the Vexatious 
Indictments Act, 1859 {R. v. Dexter f 19 Cox, 360), or to aver in 
the indictment that the conditions of the Act have been fulfilled 
{Enaulden v. R, 5 B. & 8. 632 ; 33 L. J. M. C. 219 ; 10 Jur. N. S. 
1177 ; 10 L. T. 691 ; 12 W. E. 957 ; 9 Cox, 483). 

This rule would doubtless apply also to a prosecution under 
the Explosive Substances Act, 1883. 

Time. 

EuLE 54. — Subject to the exceptions given below, 
an indictment or information may be preferred at 
any time. 

The general rule is expressed in the Latin phrase *' Nullum 
tempus occurrit regi," which means that the Crown is not barred 
by lapse of time from instituting criminal proceedings against an 
offender. 

Sir James Stephen mentions, in his Histoiy of the Criminal 
Law (Vol. n. p. 2), that in 1863 he held a brief for the Crown in 
a case in which a man was charged with having stolen a leaf out 
of a parish register in 1803 — sixty years before. In this case 
the grand jury threw out the bill, and in similar cases the same 
course would probably be taken. Frequently, in criminal Courts, 
when there are two or more indictments found against an 
accused, he is only tried and sentenced upon one. On his release 
from prison, after serving his sentence, theoretically he may be 
tried upon the indictments remaining, but practically, I believe, 
no instance has occurred of such a course being adopted. In an 
extreme case it might well be that it would be desirable to do so. 

Uzceptions. 

(1.) An indictment for treason (other than by 
designing, endeavouring, or attempting any assassi- 
nation of the Bang by poison or otherwise) must be 

d2 
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found withia three years of the commission of the 
offence, if committed in England or Wales, or 
Berwick-on-Tweed. 

This is by virtue of sects. 5 and 6 of 7 & 8 Will. 3, c. 3. 

In Foster's Crown Cases, p. 249, it is laid down: ''This 
limitation is by letter of the Act confined to the southern parts 
of Ghreat Britain, and before the Union it could not be otherwise. 
But I conceive that by the general tenor of the 7 Anne it is 
extended to treasons of the like kind committed in Scotland " 
(see 7 Anne, c. 21). 

(2.) Any indictment or information under 9 Will. 
3, c. 35, for blasphemy must be preceded by an 
information laid within four days of the uttering of 
the words, and the prosecution must be within three 
months of such information. 

(3.) A prosecution must be commenced under 
60 Greo. 3 & 1 Geo. 4, c. 1, for illegal drilling, 
within six months of the offence ; under 9 Geo. 4, 
c. 69, for offences relating to game, within twelve 
calendar months of the offence, or under 1 Geo. 1, 
stat. 2, c. 5 (the Riot Act), within twelve months of 
the offence. 

(4.) An indictment or information for an offence 
against the Customs Act (39 & 40 Vict. c. 36, s. 257), 
shall be brought or exhibited within three years of 
the offence* 

See R. V. Thompson, 20 L. J. M. 0. 13 ; 16 Q. B. 832. 

(5. ) Proceedings for an offence against the Corrupt 
Practices Acts must be commenced within one year 
of the offence, or if it was committed in referencjo 
to an election with respect to which an inquiry is 
held by election commissioners, within one year of 
the offence, or within three montlis of the report of 
the commissioners, whichever period last expires, so 
that it be commenced within two years of the 
pffence. 

46 & 47 Vict. c. 51, s. 31. 
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See 47 & 48 Vict. c. 70, ss. 30, 35, 36 ; 61 & 52 Vict. c. 41 ; 
66 & 57 Vict. c. 73, s. 48 ; and 61 & 62 Vict. c. 14. 

(6.) A prosecution for any act done in pursuance, 
or execution, or intended execution, of an Act of 
Parliament or of any public duty or authority or in 
respect of any alleged neglect or default in the 
execution of any such Act, duty or authority, must 
be commenced within six months of the act, neglect 
or default, or in case of continuing injury or damage, 
within six months after the ceasing thereof (56 & 67 
Vict. c. 61, s. 1 (a)). 

(7.) A prosecution for the offence of defiling a 
girl between thirteen and sixteen years of age must 
be commenced within six months of the offence. 

48 & 49 Vict. c. 69, s. 5, sub-s. 1 ; and 7 Edw. 4, c. 15, s. 27. 

In R. T. West (1898, 1 Q. B. 174) a prisoner was committed 
for trial, on July 27tlL, for an alleged rape on July 19tli. On 
November 25th, the bill that actually was presented to and found 
by the grand jury charged not rape, but the offence mentioned 
above (7). It was held, having regard to sect. 9 of the Act 
(which allows the jury to convict of that offence on an indictment 
for rape), that the prosecution was, in part, commenced less than 
three months from the commission of the offence. 

(8.) An indictment for an offence committed in 
India by an official employed there must, if brought 
in England, be presented within six years of the 
offence. 

33 Geo. 3, c. 52, s. 140 ; and see 24 Oeo. 3, sess. 2, o. 25^ and 
Steph. Dig. Or. Proc. p. 8. 

(9.) An indictment or information in respect of 
an offence punishable summarily may be brought 
after sii months from the commission of the offence. 

The point, which has never, to the writer's knowledge, been' 
decided, is, whether an indictment or information lies after the 
expiration of six months in respect of an offence punishable 
summarily. It is true that the Summary Jurisdiction Act of 
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1848 only applies to Bammary prooeedings, but on principle it 
would seem that it is neoessary to take proceedings by way of 
indictment or information, e,g,y for assaults (punishable in a police 
court), within six months of the alleged offence (but see R, r. 
Gaunt, 18 Cox, 216 ; 73 L. T. 388 ; 60 J. P. 90). 

(10.) A prosecution under 4 Geo. 4, c. 76, s. 21 
(for unduly solemnizing a marriage), or for offences 
under 6 & 7 Will. 4, c. 85 (the Marriage Act, 1836), 
must be commenced within three years of the 
offence. 

(11.) A prosecution for making false declarations 
under 3 & 4 Vict. c. 72 (the Marriage Act, 1840), 
must be commenced within eighteen calendar 
months of the solemnization of the marriage 
(sect. 4). 

(12.) A prosecution or indictment for an offence 
under 37 & 38 Vict. c. 88 (Births and Deaths 
Registration Act), must be commenced within three 
years of the offence (sect. 46). 

(13.) A prosecution for an offence under 50 & 
51 Vict. c. 28 (Merchandise Marks Act, 1887), must 
be commenced within three years of the offence, 
or one year after discovery of the offence by 
the prosecutor, whichever expiration first happens 
(sect. 15). 

(14.) An information or indictment upon any 
penal statute must be brought within two years 
of the offence, where there is no other shorter 
statutory limitation, if the forfeiture is limited to 
the King. If to the King and prosecutor, within 
one year of the offence, or if there is no private 
prosecutor, the King must proceed within two years 
after that year. 

31 Eliz. c. 5, ss. 5 and 6. 
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EuLE 55. — A prosecution is deemed to commence 
when an information is laid or an indictment is 
preferred. 

B. y. Brooke, 1 Den. 0. C. 217 ; 2 Cox, 436 ; 2 Car. & K. 402 ; 
B. V. Austin, 1 Car. & K. 621 ; B. v. Kelmster, 2 C. & P. 228 ; 
J?. T. Parker, L. & C. 459; 31 L. J. M. C. 135 ; 10 Jur. N. 8. 
596 ; 10 L. T. 463 ; 12 W. E. 765 ; 9 Cox, 475. 

The computation of time is the same as in ciyil cases. The 
day on which the offence was committed is excluded, and the 
last day of the period in question included, including Sundays, 
unless expressly excluded {BadcKffe y. Bartholomew, (1892) 1 
a B. 161). 

EuLE 55a. — In every Act passed after the year 
1850, unless the contrary intention appears, the 
expression " month" shall mean calendar month. 

52 & 53 Vict. c. 63, s. 3. 
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OHAPTEE II. 



PLACE AND MODE OF TRIAL, AND COUNSEL. 

EuLE 56. — The trial of an accused may take place- 



(1.)— (a) In the High Court of Justice (K. B. D.), 
which is a Court of Oyer and Terminer for Middle- 
sex (including the County of London, 51 & 52 Vict, 
c. 41, s. 89, sub-ss. 2, 3), in respect of offences com- 
mitted therein (or deemed for the purposes of trial 
to have been committed therein). 

See 11 Will. 3, c. 12 ; 10 Geo. 3, c. 47, s. 4 ; 13 Geo. 3, c. 63, 
s. 39 ; 21 Geo. 3, c. 70, s. 7 ; 42 Geo. 3, c. 85 ; 53 Geo. 3, c. 89, 
B. 6. 

(b) In the High Court of Justice (K. B. D.) when 
an indictment has been removed into it by certiorari 
or Order before a jury of Middlesex or a jury of the 
county from which it was removed. 

(c) In the High Court of Justice (K. B. D.) when 
the proceedings are by information. 

The High Court has jurisdiction to try anyone charged with 
any offence in any part of England, but, except in the cases 
given above, such power is not exercised by it. 

As to certiorari, see supra, pp. 27 — 29. The procedure as to 
indictments presented in the King's Bench Division is shortly 
as follows : — 

The prosecutor must before the fourth day of any particular 
term give notice to the Master of the Crown Office that there is 
business to be brought before a grand jury. 

The master then gives notice to the sheriff (there is some 
doubt as to whether the Sheriff of Middlesex or the Sheriff of 
London should be notified, but it is probable that either may be. 
See 35 & 36 Vict. c. 52 ; 51 & 52 Vict. c. 41, s. 89, and Short & 
MeUor's C. 0. Pr., p. 181). 

The jury is then summoned by the sheriff, and the procedure 
usual in a Crown Court at Assizes is followed (see E. v. Lynch, 
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(1903) IK. B. 444; 72 L. J. K. B. 107 ; 88L.T. 26; 61 W. E. 
619 ; 67 J. P. 41 ; 20 Cox, 468). 

After bill found, the proceedings are the same^as those in the 
case of a removed indictment, and are governed, as to appear- 
ance by C. 0. E. 83—98 ; as to pleading by C. 0. E. 128—133 ; 
and as to notice of trial and trial by C. 0. E. 148 — 166, 170 — 
182, 252 (see Short & Mellor's 0. 0. Pr., Chap. 6). 

The proceedings on the trial of an information are identical 
with those on indictment, but C. 0. E. 172 does not apply to 
informations. 

(2.) — (a) In the Central Criminal Court (as esta- 
blished by 4 & 5 Will. 4, c. 36, and extended by 
7 Will. 4 & 1 Vict. c. 77, ss. 1, 3, 7 ; 19 & 20 Vict, 
c. It) ; 25 & 26 Vict, c. 65; 38 & 39 Vict. c. 77, 
s. 23; 44 & 45 Vict. c. 64, s. 2 (2;; and 51 & 52 
Vict. c. 41). 

(b) At assizes (which are part of the High Court 
of Justice, 36 & 37 Vict. c. 66, ss. 16, 29) in the 
Crown {i.e. J Criminal) Court, or in the civil Court, 
on a nisi prius record sent down by the King's 
Bench Division to be tried therein (see supra^ 
pp. 29—31, Chap. I., and C. 0. K. 148—154). 

The word '^ assize '' Las, in various connections, been used to 
signify (1) a law, (2) a jury, (3) a form of action ; but the 
meaning of '' assize " is now well established. It means a sitting 
in a criminal or civil Court bj commissioners (who are generally 
judges of the High Court) on circuit, acting under one or more 
of the commissions of (1) assize and nisi prius, (2) oyer and 
terminer, (3) gaol delivery. Both the Central Criminal Court 
and the Assize Crown Court have practically unlimited jurisdic- 
tion over all crimes committed within their appropriate districts. 

(3.) In a Court of county or borough quarter 
sessions. 

The history of these Courts is set out in Steph. Hist. Cr. L., 
Vol. L, pp. 111—121. 

Rule 57. — A trial may take place either before 
one or more of the judges of the King's Bench 
Division (acting as judges of the Kin^s Bench 
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Division or as eommissioners of assize, or as judges 
of the Central Criminal Court), or before specially- 
appointed commissioners of assize, or before the 
judges of the Central Criminal Court (4 & 5 Will. 4, 
c. 36), or ^^ at Bar." 

In ordinary cases, the trial takes place before one judge (or at 
assizes one judge and another person named in the commission, 
and at the Central Criminal Court before two of the judges of 
the Court), but it may be before more than one. 

In a. V. Gallagher (15 Cox, 291 ; Sessions Papers C. C. C, 
Vol. 98, p. 279), which was a case of treason felony, three judges 
sat at the Central Criminal Court to try the case ; but in that 
instance they sat as judges of the particular Court, under the 
provisions of 4 & 5 Will. 4, c. 36, ss. 1 and 2. 

In this connection, it is interesting to note that by the terms 
of the above statute the Lord Mayor and aldermen — provided 
the tribunal is not composed of less than two persons — are 
empowered to discharge all the judicial duties of this, the chief 
criminal Court of the country. 

However, notwithstanding such rights, the good sense of the 
dvio authorities of the City of London restrains them from inter- 
fering actively in the trials, and they content themselves with 
assisting the legal members of the Court by their presence. 
Occasionally, however, two aldermen form a Court for the pur- 
pose of taking pleas, settling the jury lists, and hearing the 
excuses of jurors who have been summoned. This Court is, like 
an ordinary assize Court, a Court of oyer and terminer and gaol 
delivery ; but it differs from such a Court in that its commission 
is permanent, that in its case there is no commission of associa- 
tion which makes the officials members of the Court itself, and 
that it is not part of the High Court (?) (see p. 225). During 
the reign of Queen Victoria the Court sat under a commission 
signed by her; and on the accession of King Edward YII. 
a fresh commission was issued by him. This will probably 
endure as long as his Majesty's tenure of the throne, as there 
would scarcely be any object in issuing a new commission, 
since the Lord Mayor, the Lord Chancellor, the judges, the 
aldermen, the Eecorder and Common Serjeant, for the time being, 
with others who have filled the office of Lord Chancellor or judge 
of the High Court, are, irrespective of their personality, the judges 
of the Court. 
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In oontradistinction to this Court, the comiiUBsionB of assize 
Courts are granted afresh at each assize, and contain the names 
of those to whom the powers of the commission are delegated. 

Again, in an ordinary commission of assize, criminals may be 
tried only by two of the commissioners named in the commis« 
sion, one of whom must be of the quorum, 1.0., one of the 
judges or King's counsel nominated, and the other an associate, 
i.e., one of the officials named in the commission in the part 
which is termed ** the commission of association." This is pro- 
Tided by the terms of the commission, but, as has been stated 
suprOy at the Central Criminal Court any two of these named in 
the commission founded on the statute may be the judges. 

Another notable point is that a commission issued by a 
deceased sovereign does not become inoperative until six months 
after that sovereign's death ; this is by virtue of 1 Anne, c. 2, s. 5. 

At the Ipswich assizes in 1902, after the accession of King 
Edward Vli., the presiding judge questioned whether he had 
power to act under the commission of assize issued by Queen 
Victoria. It was pointed out by the Clerk of Indictments (Mr. 
Henry A. Bead) that under the above statute he had such 
power. 

It is to be hoped that it will be long before such a question 
can again arise, but it is certainly noteworthy. 

Rule 58. — ^A trial at bar is a trial before the full 
Court of King's Bench. 

The history of trial at bar is given in the judgment in Heg, 
V. Castro, 9 Q. B. 350; 43 L. J. Q. B. 105; 30 L. T. 820; 
22 W. E. 187 ; 12 Cox, 454. 

Shortly, it is that, prior to 13 Edw. 1, a.d. 1285, all trials in 
the superior Courts by a judge and jury took place at West- 
minster, during term time, in the Courts of Common Law, and 
before a jury of the county from which the case came. 

This system caused great inconvenience, and, in order to 
obviate such, it was provided by the statute above named that 
power should be given to the Courts at Westminster to award a 
writ of nisi prius, ordering the sheriff to bring a jury to West- 
minster in the next term, '' unless the justices of assize should 
first come to his county.'' And in case such a writ was awarded, 
the justices of assize were to take the inquisition and return the 
same to the Court at Westminster, where judgment should be 
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given. In practice, it became a matter of course to demand a 
writ of nisi prius in every case, unless either the Crown was a 
party concerned, and refused its assent, or the Court in its dis* 
cretion thought fit to direct that the trial should be at bar, on 
account of the importance of the case. 

Rule 59. — The sole diflPerence between a trial at 
bar and a trial before a single judge under the 
former practice was, that the whole Court sat. 
There were four judges (in R. v. Castro^ 1873, three 
only of the judges sat), and they assisted each other, 
but otherwise there w^as no incident of the trial 
which was different. 

The above statement, which for convenience is here given in 
the form of a rule, is in the exact words of Esher, M.E., in 
A.-G. V. Bradlaugh, 14 Q. B. D. p. 695. In R. v. Jameson (1896, 
2 Q. B. 426 ; 65 L. J. M. C. 218 ; 75 L. T. 37 ; 18 Cox, 392 ; 60 
J. P. 662), there were three judges representative of the full 
Court of KiDg's Bench. 

The special procedure of a trial at bar is dealt with by Crown 
Office Eules 160 — 165, and the main points of importance in 
connection therewith are as follows : — 

A trial at bar is granted to the subject in the discretion 
of the Court, but the Crown can demand it. The Court may 
direct the jury to be summoned from any county not exempt 
by law at any time after joinder of issue ; but the trial must, in 
the ordinary course, be by a jury of the county wherein the 
offence W6M committed. 

The jury is almost invariably special. 

The senior judge sums up the evidence, and if any question 
of law arises in the course of the trial, each judge delivers his 
opinion seriatim. 

(See Short & Mellor, C. 0. Pr., Chap. 9.) 

The senior judge passes sentence {R, v. Lynchy (1903) 1 K. B. 
446). 

CounseL 

Rule 60. — In all proceedings in a criminal Court, 
on indictment, information, or inquisition, both 
prosecutor and accused are allowed to be repre- 
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sented by counsel (i.e.y barristers) (and, at quarter 
sessions, where there is no bar, by solicitors). 

The liistory of the law as to representation by counsel may be 
shortly summarised. 

From the earliest times the Crown has always been repre- 
sented by counsel, the obvious reason being that it was impos- 
sible for the nominal prosecutor, the Sovereign, to appear 
personally and conduct criminal prosecutions, and a private prose- 
cutor is not entitled to conduct his case himself {E, v. Brice^ 2 
B. & Aid. 606 ; Jt. v. Gurney, 11 Coz, 414); but, as a rule, the 
accused was compelled to defend himself. 

In 2 Hale, p. 236, it is said that, with respect to defects 
in the indictment itself, '* If any such exception is taken by the 
prisoner, he may pray counsel to be assigned to him to manage 
his exceptions and take more " ; and therefore, at that time 
(the seventeenth century), counsel was allowed to take a definite 
part in the defence. 

In Blackstone, Yol. lY. p. 355, it is stated that counsel were 
allowed to accused under the more ancient common law ; but, as 
far as history teaches, the rule always has been that counsel 
should be allowed to an accused in misdemeanour and not in 
treason or felony, unless to argue a point of law by permission 
of the Court. 

It is further stated there that the Court permitted counsel to 
suggest questions to the accused to be put in cross-examination, 
and even, as to points of law, considered a prisoner entitled to 
assistance ; but this view, I venture to think, is not borne out by 
the Beports of the State Trials. 

The £rst statutory interference with the old practice was by 
the Treason Act, 1695 (7 & 8 Will. 3, c. 3). 

In sect. 1 of that statute it is provided that if a person accused 
or indicted for high treason desires counsel, '^The Court before 
whom such person shall be tried, or some judge of that Court, 
shall and is hereby authorized and required immediately upon his 
request to assign to such person such and so many counsel, not 
exceeding two, as the person shall desire." See also 20 Geo. 2, 
c. 30. 

In E, V. Li/nch (reported in The Times of December 20, 1902), 
the application to assign counsel was made by the accused's 
solicitor, after a true bill had been found, in open Court. 

By 6 & 7 Will. 4, c. 114, s. 1, it is enacted, " That ... all 
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persons tried for felonies shall be admitted, after the close of the 
case for the prosecution, to make f uU answer and defence thereto, 
by counsel learned in the law, or by attorney in Courts where 
attomies practise as counsel " — i.e,^ when the Court of quarter 
sessions has not ordered that counsel shall have exclusive 
audience. See Archbold's Quarter Sessions, 5th ed. p. 127. 

It now only remains to be said that a King's counsel cannot 
appear for an a^ccused without a licence obtained &om the Home 
Office, such licence being granted as a matter of course and 
without fee, and that an accused, on paying 1/. Is. direct to a 
barrister, has a right to be defended by him, the barrister not 
being, by the Bules of the Bar, entitled to refuse his services 
except for sufficient reason. 

Rule 61. — ^In criminal proceedings in the King^s 
Bench Division, the Court may allow a prosecutor 
to prosecute, or an accused to defend, in formd 
pauperis. 

An accused may petition the Court to allow him to defend 
in formd pauperis. The petition may be presented to the judge 
at chambers or in Court, and must be accompanied by an affidavit 
stating that the accused is not worth 5/. with the exception of 
bed and bedding, necessary implements of his trade, and wearing 
apparel. 

A prosecutor, on petitioning for an order to prosecute in formd 
pauperis^ must produce (in addition to the affidavit) a certificate 
signed by counsel that he has good cause to prosecute. 

The rules of the Supreme Court do not apply to criminal cases, 
and the Crown Office Eules have not dealt with the subject. 

The practice is stated in Short & Mellor's Crown Office 
Practice, pp. 249, 250. 

It is doubtful whether a person can prosecute in formd pauperis 
in proceedings by way of appeal from a civil Court. 

See R. V. Stokesy 1 Den. C. C. 307 ; 3 Car. & K 185 ; and Com. 
Dig. Formd Pauperis; and p. 214, infra. 

Rule 62. — The committing justices (or a Metro- 
politan police magistrate or a stipendiary magis- 
trate) upon the committal of a prisoner for trial ; or 
the Judge of a Court of Assize, or a Chairman or 
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Deputy-Chairman of a Court of Quarter Sessions (or 
a Recorder or Deputy Recorder), at any time after 
reading the depositions, may certify for legal aid 
at the public expense, and thereupon counsel and 
solicitor shall be assigned for tne defence, and 
payment of expenses of the defence shall be made 
in the same manner as the expenses of a prosecution 
for felony. 

This rule is based on the Poor Prisoners' Defence Act, 1903 
(3 Edw. 7, c. 38). 

There have been various questions raised as to the application 
of the Act, but the words seem to me to be so clear that I feel 
that to attempt a detailed explanation would only be to give the 
substance of the Act in other words. 

It must, however, be remembered that legal aid is not to be 
g^ven unless, *' having regard to the nature of the defence set up 
by any poor prisoner, as disclosed in the evidence given or state- 
ment made by him before the committing justices," it is deemed 
desirable by the justices or judge or chairman in the interests of 
justice that the prisoner should have legal aid in the preparation 
and conduct of his defence, and that his means are insufficient to 
enable him to obtain that aid. 

The rules made under the Act have not, at the time of going 
to press, been issued, but certain regulations issued by the Home 
Office will be iound in the Appendix. 

Rule 63. — In a criminal case of great gravity 
{e.ff.j murder) it is usual for the judge to ask a 
barrister to gratuitously undertake the defence of 
the accused, and such barrister can act without the 
intervention of a solicitor in such defence. 

A dock defence (i.e., where the accused tenders 1/. Is. to a 
barrister for his services), and a defence undertaken at the request 
of the judge, are the only instances where, in contentious busi- 
ness, a banister can act without the instructions of a solicitor. 
A barrister undertaking such a defence generally has an interview 
with the prisoner, and is allowed to use the Court copy of the 
depositions (if there are depositions), and such practically consti- 
tutes his brief. 
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CHAPTER ni. 

PBOOEEDINGS AFTER COMMITTAL FOR TRIAL : POSTPONE- 
MENT — NOLLE PROSEQUI— GRAND JURY. 

Rule 64. — After committal for trial, the prosecu- 
tion may, if deemed desirable, draw the indictment, 
and, after engrossment, present it to the grand jury, 
the names of the witnesses intended to be called 
being indorsed on it. Otherwise the clerk of the 
Court of trial will prepare it. 

It should be stated that, except in the case of offences within 
the provisions of the Yezatious Indictments Act, and the Explosive 
Substances Act, 1883, where the consent of the Attorney-General 
to a prosecution is necessary, an indictment may be laid by any- 
one although there has been no preliminary investigation by a 
magistrate. In such a case, the indictment is drawn by the private 
prosecutor or his legal adviser from such materials as may be at 
hand. At the present time, it is unusual in any case to present 
an indictment to a grand jury without there having been a 
magisterial inquiry or authorization as required by the Vexatious 
Indictment? Act (or other statutory enactment). 

In the High Court the indictment must be drawn by the pro- 
secutor or his counsel and engrossed on parchment. 

In other Courts the indictment, xmless prepared by the pro- 
secution, is drawn by the derk, who is, at assizes, the clerk of 
arraigns or indictments ; at sessions, the clerk of the peace, and 
the only concern of the prosecutor is to see that the witnesses 
are ready to go before the grand jury. 

The proceedings before the grand jury are in the nature of a 
private inquiry as to whether a primd facie case has been estab- 
lished on one or more of the counts {R, v. Fitldhousey 1 Cowp. 325), 
and if, in the opinion of twelve of the jurors, on the evidence of 
the prosecution only, it has been so established, the words '^true 
bill" are indorsed on the indictment; and if not (t.«., if the 
bill is ** ignored"), the words **no true bill," and the foreman 
signs it. This being done, the jury (or some of them, or the 
foreman) go into Court, and the foreman hands the documents 
to the derk, who says, ^' Gentlemen of the grand jury, you find 



PROCEEDINGS AFTER COMMITTAL FOR TRIAL. 49 

a true (or no true) bill against A. B. for felony (or misde- 
meanour"). The foreman assents, and the jurors retire to con- 
sider another indictment, or if they have disposed of the whole 
of their business, they are discharged by the judge, with the 
thanks of the county or town for their attendance. 

Occasionally it happens that a material witness, who has been 
examined before the magistrates, is, at the time of trial, dead or 
so ill as to be unable to travel. It then becomes the duty of the 
prosecution to apply for leave to send his deposition before the 
grand juiy. Such leave may be given (in the absence of the 
prisoner, though, in practice, either he or, if he is represented, his 
solicitor is invariably notified) by the presiding judge or chairman, 
on application made to him in open Court, if it is proved that the 
deposition in question was taken in the presence of the accused, 
who had full opportunity of cross-examining the witness, and 
iihat such witness is either dead or too ill to travel (11 & 12 Yict. 
c. 42, s. 17 ; and see B. v. Clements, 2 Den, C. C. 251 ; T. & M. 
579; 20 L. J. M. 0. 193; 15 Jur. 407; 5 Cox, 191 ; and B, v. 
Stephenson, L. & C. 165 ; 31 L. J. M. C. 147 ; 9 Cox, 156 ; 8 Jur. 
N. S. 522 ; 6 L. T. 334 ; and infra, page 130). 

Rule 65. — By leave of the Court, the present- 
ment of an indictment may be postponed on special 
grounds until the next sessions or assizes. 

In R. V. Palmer (6 C. & P. 682), the presentment of a bill for 
arson was postponed on an affidavit by the attorney for the pro- 
secution of the illness of the party whose premises had been 
burned, and who the attorney swore was a material and necessaiy 
witness. 

In B, y. Heesom (14 Cox, 40), it was held that it was no ground 
for postponing the presentment '^that other and like charges 
may before that time be brought against the prisoner," Lush, J., 
saying that the application in B. v. Palmer (supra) was founded 
on the absence of a material witness for the Crown, which is 
provided for by the Habeas Corpus Act (31 Car. 2, c. 2, s. 7). 

In B. v. Taylor (15 Cox, 8), postponement was allowed, on the 
groimd that infection might be conveyed to the public by the 
attendance of witnesses coming from a place where smallpox 
had broken out. 

BaR. £ 
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Rule 66. — On the postponement of the presentment 
of an indictment it is (except in misdemeanours, when 
bail is of right on application to a judge of the King's 
Bench Division) within the discretion of the Court 
to admit the accused to bail. 

Before indictment found, the law as to bail is shortly as follows : 
A committing magistrate must in certain misdemeanours grant 
bail, in others and in felonies lie has a discretion, in treason he 
has no jurisdiction (11 & 12 Vict. c. 42, ss. 21, 23). 

A coroner has also power to grant bail on commitment for 
manslaughter to the High Court (50 & 51 Yict. c. 7, s. 5, sub-s. 2). 

In the High Court (which includes Assize Courts) and the Central 
Criminal Court there is absolute discretion vested in the judge ; it 
being, however, the duty of a judge of the King's Bench Division, 
in misdemeanours, to grant bail {Re Frost, 4 T. L. E. 757). 

In term time the prisoner's right to be bailed for misde- 
meanours is a common law right (Steph. Dig. Cr. Froc. 88), and 
out of term time it is both a common law and a statutory right 
(81 Car. 2, o. 2), though Sir James Stephen states that, '*It 
seems doubtful whether the Habeas Corpus Act requires the 
Court or judge to admit to bail in cases of misdemeanours in 
which a magistrate has discretion to refuse bail." 

It therefore seems clear that an accused committed for trial 
for treason or felony may be admitted to bail, but that in mis- 
demeanours (except perhaps where the committing magistrate (or 
a coroner) has, in his discretion, refused bail) he must be so 
admitted after committal, on an application made to a judge of 
the King's Bench Division in chambers for a writ of habeas corpus 
or a summons to show cause, or on refusal of the judge, to a 
Divisional Court (K. B. D.). C. 0. E. 122. 

From the decision of the Divisional Court there is no appeal 
to the Court of Appeal (Short & Mellor, C. 0. Pr. 382 ; It. v. 
Foote, 10 Q. B. D. 378; 52 L. J. Q. B. 528; 48 L. T. 394; 15 
Cox, 240). 

As regards Quarter Sessions and bail, the power of the Court 
(of Trial) on postponement of an indictment would be the same 
as that of the High Court. It seems that anyone other than 
infants and persons in custody may be bail (but see JR, v. 
Edwards, 4 T. E. 440). 

Rule 67, — In granting or refusing bail on post- 
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ponement, the Court will take into consideration the 
character of the offence charged, and the probability 
of the accused appearing to take his trial. 

R. V. Scaife and Wife, 9 D. P. 0. 653 ; 10 L. J. M. G. 144 ; 6 
Jur. 700; In re Barronet, 1 E. & B. 1 ; 22 L. J. M. 0. 26; 17 
Jiir. 184. 

Rule 68. — At any time after indictment found 
and before judgment, a nolle prosequi maybe entered 
by the authority of the Attorney-General {R. v. 
Colling, 2 Cox, 184). 

By the Prosecution of OfEenceB Act, 1879 (42 & 43 Vict. c. 22), 
8. 9, "Attomey-General" means "Solicitor-General," wherever 
such Solicitor-General can by reason of a vacancy in the office of 
Attorney-General or otherwise act as the Attorney-General. 

It is open to question whether, by virtue of this enactment— 
or, indeed, at all — ^the Solicitor-General coiild enter a noUe 
prosequi. Probably he could. 

Rule 69. — A nolle prosequi may be entered at the 
instance of either the prosecutor or accused. 

'' The usual course is to lay a case, with the grounds of applica- 
tion, before the Attorney-General, who (if he thinks the case to 
be one in which he ought to interfere) will direct his clerk 
to issue a summons calling upon the other party to show cause 
why a nolle prosequi should not be entered, and upon hearing 
the parties on both sides on the day appointed will grant or with- 
hold his fiat, as he think fit" (Short & Mellor, 0. 0. Pr. 249). 

In H. V. Allen (1 B. & S. 850 ; 31 L. J. M. C. 129), it was h^d 
that the Attorney-General has power to enter a nolle prosequi on 
an indictment without calling upon the prosecution to show cause 
why that should not be done ; and where he has done so the 
Court will not interfere. 

In general, if the application is made by the prosecutor, the 
Attorney- General will, in a proper case, grant it without calling 
upon the accused. 

If the circumstances so necessitate, an affidavit as to the facts 
and grounds of the application should be put in, and a statement 

e2 
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as to the subBtance of the indictment or infonnation annexed. 
This should be made by the official having charge of the indict- 
ment. The nolle prosequi, if gpranted, is entered by the Attorney- 
General. 

In the Kiog's Bench Division, '' the solicitor should engross the 
roll of the proceedings as far as they have gone, and enter the 
nolle prosequi thereon " (Short & Mellor, 0. 0. Pr. 249). It may 
then be carried into the Crown Office. 

A nolle prosequi puts an end to the indictment, but the accused 
may be indicted afresh ; and a discharge on a nolle prosequi does 
not amotmt to an acquittal on the merits {Ooddard v. Smith, 6 
Mod. 261 ; R. v. Ridpatk, 10 M. & W. 152). 

It is stated in Ghitty, Cr. L., Vol. I. 478, that '< the usual 
occasion of granting this stay of the prosecution is either, when, 
in (a) cases of misdemeanour, a civil action is depending for the 
same cause, or any improper and vexatious attempts are made to 
oppress and injure the defendant, as by repeatedly preferring 
defective indictments for the same supposed offence ; or (b) if it 
be clear that the indictment for a misdemeanour is not sustainable 
against the defendant, as if a surgeon be indicted for refusing to 
be a constable." 

It is further stated that if the application is made on the first 
g^und, 'Hhe defendant must procure a certificate from the clerk 
of the peace (or assize) of the whole substance of the indict- 
ment, and when it was preferred, and an affidavit must be sworn 
by the applicant that he saw the clerk sign the certificate, and 
that he has been served with civil process in respect of the 
injury of which he stands indicted." 

It can, however, hardly be said that there are any hard-and- 
fast rules on this point. The Attomey-Oeneral has to satisfy 
himself that a nolle prosequi should be entered, and he may 
require affidavits, and even counsel's opinion, or act on his own 
knowledge of the facts of the particular case. '^ He is the judge 
whether a nolle prosequi should be entered, and there is nothing 
in the books to show that he cannot do it without hearing the 
parties " {R. v. Allen, 1 B. & S. 850 ; 31 L. J. M. C. 129). 

Rule 70. — If the ground of an application for a 
nolle prosequi is the vexatious conduct of the prosecu- 
tion, the Attorney-General may order the removal 
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of the proceedings by certioran into the Kang's Bench 
Division, when counsel may be heard. 

1 W. Bla. 645 and Chitty, Cr. L. (Vol. I.) 479. 

Eule71. — If an indictment against a person com- 
mitted for trial is ignored, it is usual for the Court to 
ask the prosecuting counsel whether it is intended to 
present another bill, and if it is not so intended, in the 
absence of special circuaistances, to discharge him'; 
but if another bill is to to be presented against him 
he is detained until the grand jury are discharged 
{B. V. Simmonite, 1 Cox, 30). 

Rule 72. — If it is deemed desirable on behalf of 
the prosecution to apply to the Court for permission 
to present an indictment subject to the Vexatious 
Indictments Act, or to present an indictment con- 
taining counts based upon the depositions for an 
offence in respect of which there has not been a 
committal, such application should be made as soon 
as possible after the opening of the sessions. Notice 
of mtention to apply should be given to the accused 
or, if represented, to his solicitor. 

Rule 73. — The same bill may not be presented 
to the same grand jury twice (unless, perhaps, in 
exceptional circumstances, or where fresh evidence 
is forthcoming). 

Although I have stated the above as a rule, the point is not 
altogether free from doubt. 

In jR. V. Simmonite (1843) (1 Cox, 30), asecond bill was allowed 
to be preferred to the grand jury which had ignored the first, 
but in that case additional evidence had been obtained. 

In R. V. Humphreys (1842, 0. & Mar. 601), Patteson, J., held 
that if the grand jury at assizes or sessions have ignored a bill, 
they cannot find another against the same person for the same 
offence at the same assizes or sessions, and if such other bill be 
sent before them, they should t£ike no notice of it. 

In R. V. Newton (1843, 2 M. & Bob. 603), Wightman, J., 
followed the course he had taken in R. v. Simmonite {supra), but 
in R. v. Austin (1850, 4 Oox, 388), the same judge was of 
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opinion ''that the same jnzy onght not to be called upon to 
reconsider the same facts which have induced them to throw out 
a bill on a similar bill being presented to them." On the whole, 
therefore, the rule, as modified by the words in brackets, appears 
to contain the law. 

If a bill which had been ignored at one sessions or assizes 
were to be presented to a grand jury at an ensuing sessions or 
assizes, it seems safe to say that, in the absence of special con- 
siderations, such as the discovery of fresh evidence, the judge 
would tell the grand jury to again ignore it. 

Rule 74. — On a joint indictment for murder 
against two or more persons, a grand jury may find 
a true bill for murder against one and a true bill for 
manslaughter against another, but the latter finding 
will be treated as a nullity, and a fresh indictment 
for manslaughter should be preferred {B. v. Buttj 
4 Cox, 457), or they may find a true bill against 
one for murder and no true bill against another (E. 
V. Cholmelei/y Cro. Car. 464). 

It is stated in a leading text-book that on such an indictment 
as above, a true bill for manslaughter may be found against all 
indicted, but this I cannot but think is wrong. It is, however, 
hardly necessary to discuss the point, as in practice the jury, if 
they wished to find such a bill on such an indictment, would ask 
the Court to change the indictment to one of manslaughter and 
then find it. 

Rule 75. — ^If the grand jury at sessions find a 
bill which is outside the jurisdiction of sessions, or 
which, owing to the magnitude of the offence 
charged or other circumstances, should be tried in 
a Superior Court, the bill may, in the discretion of 
the justices (with which discretion the Court will not 
interfere), by virtue of the Commission of the Peace, 
be transmitted to the assizes, or to the Central 
Criminal Court, where such Court has jurisdiction, 
for trial {R. v. Wetherell^ R. & R. 381 ; R. v. Wildman^ 
12 Cox, 354). 

See also 4 & 6 Will. 4, c. 36, s. 19 ; 5 & 6 Vict. c. 58, ss. 2, 8 ; 
52 & 53 Yict. G. 12, s. 5 ; and 59 & 60 Yict. c. 57. 
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CHAPTER IV. 

THE INDICTMENT — PARTICULARS — ^ESSENTULS — DUPLI- 
CITY — MISJOINDER — APPEARANCE. 

EuLE 76. — The first duty of counsel for the defence 
is to examine the indictment and see that it is in all 
respects unexceptionable, and that all necessary 
formalities have been observed. 

Rule 77. — In high treason and misprision of 
treason, the prisoner must be furnished with a copy 
of the indictment, a list of the witnesses for the 
Crown, and a copy of the jury panel ten days before 
arraignment (7 Anne, c. 21, s. 11, and 6 Geo. 4, 
c. 50, s. 21), or if the trial is in the King's Bench 
the juiy panel may be delivered after arraignment 
so that it is not delivered less than ten days before 
the trial, and in any case the panel nmst be de- 
livered in the presence of two credible witnesses 
wherever the place of trial may be, provided that 
the act charged is not the assassination of the King 
or any direct attempt against his life or person 
(39 & 40 Geo. 3, c. 93 ; 57 Geo. 3, c. 6, s. 1 ; 
5 & 6 Vict. c. 51, s. 3). 

If a copy of an indictment is not delivered within the proper 
time in the cases where it is of right, there will be a postpone- 
ment of the trial to give time for the proper delivery ( jf2. v. Frosty 
4 St. Tr. N. 8. 85 ; 2 Mood. 0. C. 140 ; 9 C. & P. 163 ; 4 Jur. 53). 

In all cases other than treason and misprision of treason, there 
is no right to a copy of the indictment, except in the High Court, 
as to which it is provided by 0. 0. E. 138 that a party may 
obtain a copy on payment of the proper charges ; and in Excise 
cases (7 & 8 Geo. 4, c. 53, s. 42). 

Except in the cases referred to above, the indictment is not 
shown to the defence until after the bill has been found, when 
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it is always at tlie service of the accused. Depositions taken 
before magistrates can be obtained in all cases after committal 
for trial on payment (see 11 & 12 Vict. c. 42, s. 27, 30 & 31 
Vict. c. 35, s. 4, and 42 & 43 Vict. c. 22, s. 5). 

The same applies to depositions taken before coroners (50 & 51 
Vict. c. 71, s. 18, sub-s. 5). A person charged on a coroner's 
inquisition with murder or manslaughter must be supplied with 
a copy on payment (see B. v. Greenacrcy 8 C. & P. 32). 

Rule 78. — In cases of barratry, Particulars should 
be delivered without demand. 

1 Hawk. C. 81, 8. 13. 

Rule 79. — In other cases, e.g.^ nuisance, offences 
relating to highways, conspiracy and embezzlement, 
obscene libel (51 & 52 Vict. c. 64, s. 7), Particulars 
of the acts charged should be asked for if desired. 
Application should be first made to the prosecution, 
and on refusal to the judge by motion supported by 
affidavits. 

R. V. Hodgson^ 3 0. & P. 422 ; R, v. Bootyman^ 5 0. & P. 300, 
which were cases of embezzlement. 

If particulars are ordered and not deliyered, application should 
be made to put off the trial ; but see R, y. Esdaile^ 1 F. & F. 2 1 3, 227. 

If delivered, counsel are not allowed to go outside them. 

Rule 80. — An indictment consists of three parts : — 

(1.) The Commencement ; 
(2.) The Statement ; 
(3.) The Conclusion. 

The Commencement consists of the Presentment and the Yenue. 
The Statement is the part in which the essentials of the charge 
are set out, and the Conclusion is the formal ending. The 
example given below will make this definition clear, the 
italicised words being explanatory. 



Middlesex 
to wit 



The jurors for our Lord the Eng upon their 
. oath present {presentment) that A. B., on the 
{the venue), Ist day of January in the year of our Lord 
1903, three watches, of the goods and chattels of C. D., 
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feloniously did steal, take and carry away (statement) ; 
against the form of the statute in such ease made and 
provided, emd against the peace of our Lord the King, 
his Crown and dignity (conclusion). 

Rule 81. — ^An indictment must be presented 
within the time limited, if any, in a Court having 
jurisdiction to entertain the same. 

The aboTe rule is described more fully supra^ pp. 35 — 39. 

Rule 82. — The Statement of the indictment 
must set out clearly and consistently all the facts 
which are the essentials of tjie offence charged. 

Rule 83. — The Christian name and surname of 
the defendant should be given if known ; and if not 
known, he should be described; e.ff.^ as " a person 
whose name is unknown to the jurors, but who is 
personallv brought before the jurors by the keepers 
of the prison." 



By 14 & 15 Vict. 100, ss. 1 and 24, power is given to the Court 
to amend an indictment in which, by the evidence given at the 
trial, the Christian name and/or surname of the defendant is 
incorrectly given, unless such variance is material to the merits 
of the case, and the amendment would be prejudicial to the 
defence on the merits. 

Nowadays, as will be shown in detail in the rules dealing with 
motions to quash, nothing short of a material objection will 
invahdate an indictment. 

Rule 84. — The name, Christian and surname, of 
the person against whom the offence is alleged to 
have been committed must be set out in the indict- 
ment, unless such person is unknowno, when he 
should be describea as "a person to the jurors 
aforesaid imknown." 

The name may be either that of baptism or reputation (E, v. 
Clark, E. & B. 358. And see 14 & 15 Yict. c. 100, ss. 1, 24, 
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which gives ample power of amendment if the name is 
inoorreotly set out). 

EuLE 85. — The time or place of an alleged 
offence need not be stated in an indictment unless 
it is of the essence of the offence. 

14 & 15 Vict. c. 100, BS. 23, 24. 

It is necessary in indictments for burglary to allege that the 
offence was commitled during the night (see also R. y. Brown^ 
M. & M. 163). 

The place, or what is termed ''local description," must be 
given in the following cases : — Indictments for not repairing a 
highway ; burglary ; housebreaking ; stealing in a dwelling- 
house ; forcible entry ; and all others which charge ofEences in 
their nature local. 

Rule 86. — The value or price of any matter or 
thing, or amount of damage, need not be set out 
unless it is of the essence of the offence 

14 & 15 Vict. c. 100, s. 24. 

An indictment under 24 & 25 Vict. c. 96, s. 60, for stealing in 
a dwelling-house to the amount of 5/. is an instance of a case 
where value is of the essence of the oflEence. 

Rule 87. — An indictment for stealing the goods 
of a dead man must state them to be the property 
of the executor (whether the will has been proved 
or not) or administrator. 

2 Hale, 181 ; 2 East, P. C. 652. 

In the case of an intestacy, and before grant of letters of 
administration, the property may be laid in the name of the 
President of the Probate, Divorce and Admiralty Division of 
the High Court of Justice (21 & 22 Vict. c. 95, s. 19). 

Rule 88. — In an indictment for larceny from — 

(1.) A bailee; the property may be laid in either 
the bailor or bailee (2 Hale, 181); 

(2.) An unincorporated company; in the indi- 
viduals composing it ; 
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(3.) An incorporated company; in the corporation 
(R. V. Skerrington^ 1 Leach, 513 ; R.y. Pat- 
rick, 1 Leach, 253 ; 2 East, P. C. 105 ; see 
also pp. 60, 61, infra). 

Rule 89. — Words written or spoken, which con- 
stitute the gist of an offence, must, subject to the 
provisions of the Act as to amendment, be set out 
verbatim. 

R. V. Callanan, 6 B. & C. 102 ; J?, v. Lloyd, 2 East, P. C. 112 ; 
E. V. Hunter, 2 Leach, 624, 631. But see 51 & 52 Vict. c. 64, 
B. 7, as to written instnimonts generally; and 14 & 15 Vict. 
c. 100, ss. 1, 5, 7, 30, and 24 & 25 Vict. c. 98, s. 42. 

Rule 90. — When chattels form the subject of an 
offence, they should be properly described. 

But 14 & 15 Vict. c. 100, s. 1, here again gives ample power 
of amendment in the event of incorrect description. 

As to animals, see H. v. Edwards (R, & E. 497), where it was 
held that an indictment for stealing a dead animal should state 
that it was dead, for upon a general statement that a party stole 
the animal, it is to be contended that he stole it alive ; R. v. 
Pickering (1 Mood. 0. 0. 242), where it was held that if an animal 
has the same appellation, whether it be alive or dead, and it 
makes no difference to the charge whether it were alive or dead, 
it may be called by the appellation applicable to it when alive ; 
R. V. Cox (1 Car. & K. 49), where an indictment chargiog 
larceny of three eggs was held bad on the ground that it did 
not show that the eggs stolen were the subject of larceny. 

See also R. v. Allen, 1 Car. & K. 495. 

Eule 91. — In indictments for certain offences it 
is necessary to use certain words: e.g., An indict- 
ment for treason must allege that the accused did 
the overt act traitorously. For murder, '^ that he 
feloniously and of his malice aforethought did kiU 
and murder." For rape, ^^ that he feloniously did 
ravish and carnally know." For larceny, ** that he 
feloniously did steal, take and carry away." And 
for burglary, " that he feloniously and burglariously 
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did break and enter with intent" to commit a 
specified felony, or that he " feloniously and bur- 
glariously did break out." 

It seems that in the above cases the Court has no power to 
amend any defective indictment. It is hardlj necessary to state 
that all felonies must be alleged to have been done feloniously, 
for otherwise no offence would be charged. 

It should, however, be borne in mind, that where a statute 
creates an offence the words of the statute should be followed 
in the indictment. See R, v. Hawes (L. B. 1 0. 0. E. 184 ; 40 
L. J. M. 0. 63), as to alleging that the accused is not within a 
statutory exception. 

Rule 92. — ^Where criminal intent is an essential 
of the offence charged, it must be charged in the 
indictment. 

If this were not done, the offence would not be properly set 
forth. 

Rule 93. — The whole of an indictment, including 
numbers and dates, must be in words. 

2 Hale, 170. But in R, v. Mason (1 East, 180), it is stated 
that '^ Every indictment for forgery must set out the forged 
instrument in words and figures," and this, it seems, would still 
apply to an indictment for a forgery at common law. Aliter^ as 
to statutory forgery (24 & 25 Vict. c. 98, s. 42). 

It would encumber these pages unnecessarily to detail the 
various ways of laying the property in chattels when such are 
the subject-matter of an indictment, but in connection therewith 
the following statutes should be consulted :— 

Joint owners' property : — 

7 Geo. 4, c. 64, s. 140. 
Joint stock bank property : — 

7 Geo. 4, c. 46, s. 9. 
County property : — 

7 Geo. 4, c. 64, s. 15. 

40 & 41 Vict. c. 21, s. 48. 

51 & 52 Vict. c. 41, 8. 3 (iv). 
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Parish and Union property : — 

55 Oeo. 3, 0. 137, s. 1. 

7 Oeo. 4, c. 64, s. 16. 
5 & 6 Wm. 4, c. 69, B. 7. 
5 & 6 Vict. 0. 57, s. 16. 
12 & 13 Vict. c. 103, B. 15. 

56 & 57 Vict. c. 73, bb. 5, 19, 52 (5). 

Turnpike tmsteeB' and OommiBfiioners of Sewers' property : — 
7 Oeo. 4, c. 64, ss. 17, 18. 

Crown property :— 

24 & 25 Vict. c. 96, S8. 69, 70. 

Building, industrial and friendly societieB' property : — 
37 & 38 Vict. c. 42, s. 9. 

56 & 57 Vict. c. 39, ss. 3, 21. 

59 & 60 Vict. 0. 25, b. 51. 

Trade unions' property : — 

34 & 35 Vict. c. 31, s. 8. 

39 & 40 Vict. 0. 22, s. 3. 

Loan societies' and trustee and savings banks' property : — 
3&4 Vict. c. 110, s. 8. 

26 & 27 Vict. 0. 87, s. 16. 

Chelsea Hospital property : — 
7 Oeo. 4, c. 16, s. 3. 

Post Office property : — 

7 Will. 4 & 1 Vict. c. 36, s. 40. 

81 & 32 Vict. 0. 110, s. 21. 

32 & 33 Vict. c. 73, s. 23. 

Customs property : — 

39 & 40 Vict. c. 36, s. 29. 

Bankrupt's estate : — 

46 & 47 Vict. c. 52, s. 83. 

It should be borne in mind that the person in whom the pro- 
perty is laid in the indictment is the person primarily entitled to 
prosecute. 

Rule 94. — ^When age is of the essence of the 
offence, every count of the indictment must contain 
an accurate allegation thereof (B. v. Martin^ 9 C. & 
P. 217). 

It scarcely needs the authority of a decided case to establish 
this rule, as the well-known principle is that each count of an 
indictment must be a complete indictment in itself. 
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This rule, in the main, applies to offences against women and 
children. 

In summing up the law on this somewhat complicated subject, 
it should be said that an indictment should state clearly, pre- 
cisely and certainly the offence alleged, the identity of the person 
charged, and the person alleged to have been offended against. 
More than this is not necessary, or, indeed, desirable, and any 
words which go beyond this are deemed surplusage, and disre- 
garded. 

The pleader is recommended, when drafting or examining an 
indictment, to bear in mind the essentials of the offence charged, 
and if this advice be followed, recourse to text-book literature 
and a mass of decided cases will only serve to confuse counsel. 

In short, if the pleader grasps the fact that it is merely 
necessary, but absolutely necessary, to set out in the indictment 
the exact offence to be proved, much difficulty will be avoided. 

It should also be pointed out that, although accuracy is 
always desirable in civil pleadings, the old-time necessity for 
strict accuracy has been in some measure diminished by statute. 

The Criminal Procedure Act, 1851 (14 & 15 Vict. c. 100), ss. 
24, 50, enacts that no indictment, information, inquisition, pre- 
sentment, plea, replication or other pleading, or any nisi prius 
record shall be vitiated for the formal defects specified therein, 
and which are set out under Eule 113 {infra). Prior to this statute 
these formal defects were the subject of special demurrers. As 
to which see next chapter. See also 7 Geo. 4, c. 64; 11 & 12 
Vict. c. 46 ; 12 & 13 Vict. c. 45. 

Further, sect. 1 of the same Act authorizes the Court to amend 
indictments, &c. where there is a variance between the state- 
ment in the indictment on which the trial is had and the 
evidence in proof of names, descriptions, dates, ownership of 
property, and matters and circumstances therein mentioned not 
material to the merits of the case, and by which mis-statement 
the accused cannot have been prejudiced in his defence. 

The amendment must be made in such terms as to postponing 
the trial as to the Court shall seem fit, and before verdict (R. v. 
Frost, Dears. C. C. 474 ; 24 L. J. M. C. 116). See R. v. Western, 
L. E. 1 C. C. E. 122 ; R, v. Gamble, L. E. 2 C. C. E. 121, for 
examples of the exercise of the discretion of the Court. 
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The result of these provisions is that all formal objeotionB are 
almost useless, provided the indictment is substantiallj sound. 

Sometimes, however, an ulterior purpose may be served by 
taking objection, but such cases can only be where the offence 
is technical, and the Court would be glad to seize an opportunity 
of terminating the proceedings. 

Rule 95. — ^An indictment must not charge two or 
more offences in the same count ; but in an indict- 
ment for burglary, the breaking and entering with 
intent to commit a felony, and the commission of 
the felony intended, may be charged in the same 
count. 

If a count in an indictment ofiPends against the above rule, 
even although the two offences are charged alternatively, it is 
bad for "duplicity'' {R. v. Edmondes, 59 J. P. 776). 

It is unlikely that a Court would quash an indictment con- 
taining two counts, one bad for duplicity and one valid, but it 
could undoubtedly do so, and in an extreme case probably 
would so exercise its power. 

In this connection there is sometimes confusion made between 
a single ofPence and two offences. In treason two or more overt 
acts may be charged in one count, the offence itself being the 
treason alleged, and the overt acts merely the evidence of it. 

In R. T. Bowen (1 Car. & K. 601), it was held that a count on 
an indictment on the statute 1 Will. 4, c. 66, s. 2, which charged 
that the prisoner ** feloniously and wilfully did destroy, deface, 
and injure " a parish register, was not bad for duplicity, but one 
offence being in substance charged. 

In R. V. Giddins and Two Others (C. & Mar. 634), it was held 
that an indictment for robbery, which charged four prisoners 
with having assaulted A. B. and C. D., and stolen 2s. from A. B. 
and Is. from C. D., was valid, as the robbing of A. B. and C. D. 
was at one and the same time, and consequently amounted to 
one offence (see also R. v. Bradlaugh, 15 Cox, 217, 223 ; R, y. 
Fuller, 1 B. & P. 180; jR. v. Benfield, 2 Burr. 980, 983, 984; 
R. V. Jevonsy 7 Mood. C. C. 400 ; R. v. Trueman, 8 C. & P. 727 ; 
and see the Explosives Act, 1883 (46 & 47 Vict. c. 3, s. 7, 
Bub-s. 2). 
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Rule 96. — In treason and treason felony (R. v. 
Mitchell, 6 St. Tr. N. S. 699,^ 619), different kinds 
of treasons may be charged in different counts of 
one indictment. 



Rule 97. — If two or more felonies are charged in 
different counts of the same indictment, the Court 
will, subject to the following exceptions, put the 
prosecutor to his election as to which he will pro- 
ceed upon. 

Castro V. -R., 5 Q. B. D. p. 601 ; 6 App. Cas. p. 244 ; 60 L. J. 
0. B. p. 504 ; Steph. Dig. Or. Proc. 155. 

This rule does not prevent many felonies founded on the same 
facts being charged in different counts, or, in other words, the 
same felony being charged in different ways in different counts. 

In R, V. Strange (8 0. & P. 172), it was held that, under the 
statute 7 Will. 4 & 1 Vict. c. 85, ss. 2 and 4, the offences of 
stabbing and cutting with (1) intent to murder, (2) intent to 
maim and disable, (3) intent to do grievous bodily harm, may 
all be included and charged in three separate counts in one 
indictment, although the judgment differs, being capital on the 
first count, and not on the others, and in such a case the pro- 
secutor cannot be compelled to elect on what charge he will 
proceed {R. v. Eggington, 2 B. & P. 508 ; 5 R. E. 689). See also 
Campbell v. R,, 11 Q. B. 812, and R. v. Robert Jones^ 8 0. & P. 
776. 

I have seen it stated that, if an objection (under this rule) is 
taken before the jury is sworn, the Court will quash the indict- 
ment, but, although in an extreme case such might be the course 
adopted, I can find no judicial authority for the statement. 

Rule 98. — The exceptions to the foregoing rule 
are — 

(1.) In indictments for larceny or embezzlement 
by clerks, servants or persons in the public 
service under sects. 67, 68, 69, 70 of the 
Larceny Act, 1861, any number of distinct 
acts of embezzlement or fraudulent applica- 
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tion or disposition , not exceeding three, 
which have been committed against the same 
employer within six months from the first to 
the last of such acts, may be charged in 
different counts of the same indictment 
(24 & 25 Vict. c. 96, s. 71). 

It is laid down in Steph. Dig. Cr. Proc. that the three ofPences 
of embezzlement, and also of larceny (see infra (2)), may be 
charged in one count ; but this is doubtful, and it is not the 
practice to do so (J?, v. Purchase, 0. & Mar. 617). 

(2.) In indictments for larceny three larcenies 
committed within six months against the 
same person may be charged in several 
counts of one indictment (24 & 25 Vict, 
c. 96, s. 5). 

(3.) In any indictment containing a charge of 
feloniously stealing any property, it is law- 
ful to add a count or counts for feloniously 
receiving the same or any part or parts 
thereof, knowing the same to have been 
stolen ; and in any indictment for feloniously 
receiving any property knowing it to have 
been stolen, a count may be added for 
feloniously stealing the same (24 & 25 Vict, 
c. 96, 8. 92). 

Rule 99. — A count for felony must not be joined 
with one for misdemeanour. 

In R, V. Ferguson (Dears. 0. 0. 427 ; 24 L. J. M. 0. 61 ; 1 Jur. 
N. 8. 73 ; 3 W. R. 178 ; 6 Cox, 454), the accused was indicted 
in one count for feloniously assaulting the prosecutor with intent 
to steal his money ; and in the second, for the misdemeanour of 
attempting to steal the same. The accused having been found 
guilty on the first count, a motion in arrest of judgment on the 
ground of misjoinder was disallowed. Aliter, if the verdict had 
been general : Stark. Cr. P. 43. Now, an attempt may always 
be found, although not charged : 14 & 15 Vict. c. 100, s. 9. 

B.R. F 
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Rule 100. — Any number of misdemeanours may 
be charged in different counts of the same indict- 
ment, but if in the opinion of the Court it would be 
unfair to the accused to put him to answer them all, 
the Court will put the prosecutor to elect the count 
or counts he will proceed upon. 

Castro V. JR., 6 App. Cas. 245 ; 44 L. T. 350 ; 50 L. J. Q. B. 
497 ; 29 W. E. 669 ; 14 Cox, 546 ; 45 J. P. 452. 

According to Hawkins, J., in R. v. King (1897, 1 Q. B. 216 ; 
66 L. J. Q. B. 83 ; 75 L. T. 392 ; 18 Cox, 47 ; 61 J. P. 329), in 
a case of joinder of numerous misdemeanours, ''it would not 
be unreasonable for tbe defendant to make an application that 
each count, or each set of coimts, should be taken separately." 

At the Central Criminal Court, in 1902, the Becorder (Sir 
Forrest Fulton), on an application being made to him to compel 
the prosecution to elect which two counts of an indictment con- 
taining five counts it would proceed upon, stated that he would 
defer his decision until after he had heard some of the evidence 
of the Crown, at the same time intimating that it was unfair to 
the accused to charge totally unconnected misdemeanours in the 
same indictment. Subsequently the prosecution, at the direction 
of the Recorder, and before any evidence was called, submitted 
to a verdict of not guilty. 

Rule 101. — Two or more accused may be joined 
in the same indictment if, in fact, they have jointly 
committed an offence. 

This is the nearest approach to a rule that I can make, and the 
following cases will, it is hoped, render it clear. 

In Young v. R, (3 T. R. 98), it was held that an indictment 
charging four persons with having obtained money by false pre- 
tences was good, the false pretences having been conveyed by 
words spoken by one defendant in the presence of the others, 
who were acting in concert together. 

But in R, V. Phillips (2 Stra. 921), it was held that six persons 
could not be jointly indicted for perjury, it being " a separate 
act in each," "and (Trin. 6 Anne, Regina v. Hodson et aL) two 
were indicted for being scolds, and compared to barratry, and 
held not to lie. The judgment was arrested" (see 2 Hale, 173, 
174; 2 Hawk. c. 25, s. 89). 
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Rule 102. — Principals in the first and second 
degree, and accessories before and after the fact, 
may be joined in the same indictment. 

24 & 25 Vict. c. 94, ss. 2 and 3 ; 2 Hale, 173. 

Rule 103. — Separate receivers of stolen goods, or 
any part or parts thereof, may be joined in the same 
indictment. 

24 & 25 Vict. c. 96, b. 93. 

By sect. 94, it is further enacted that on an indictment for 
jointly receiving two or more accused may be convicted of 
separately receiving. 

This section hardly seems necessary, as the former section 
allows separate receivers to be tried together, and, that being so, 
it might be reasonably argued that if on a joint indictment for 
jointly receiving separate receiving were proved, there would be 
sufficient to ground a conviction upon. However, the point is 
now made free from all doubt. 

In E. V. Rear don and Moor (L. E. 1 C. 0. E. 31), it was held 
that sect. 94 extends to cases where, upon an indictment for a 
joint receipt, it is proved that the prisoners separately received 
the whole of the stolen property. 

Rule 104. — If an indictment has been found 
against an accused, and he is neither in Court nor 
in custody of a gaoler, the practice in Courts other 
than the King's Bench Division of the High Court 
of Justice is as follows : — 

(1.) If he is in custody of another Court, a writ of 
habeas corpus may be applied for, but the 
better course would be to apply to the Home 
Secretary for an order for him to be pro- 
duced (61 & 62 Vict. c. 41, s. 11). 

(2.) If he is in custody of the same Court, an order 
in writing by the judge to the gaoler will be 
sufficient (30 & 31 Vict. c. 35, s. 10). 

(3.) If after committal for trial, and before trial, 

f2 
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a prisoner has been removed by a warrant 
from the Secretary of State under 27 & 28 
Vict. 0. 29 to a lunatic asylum, an applica- 
tion to the judge at the trial for a writ of 
habeds corpus should be made {R. v. Peacock^ 
12 Cox, 21, per Brett, J.). 

QuwrSy whether this could be done in the 
case of a lunatic removed to a lunatic asylum 
under sect. 32 of the Criminal Lunatics Act, 
1884 (47 & 48 Vict. c. 64). See Law Journal^ 
March 6, 1889. 

(4.) If he is at large, an application to the clerk 
of the Court, as directed by 11 & 12 Vict. 
c. 42, for a certificate for a justice's warrant 
may be made ; or, 

(5.) The more usual course is to apply to the 
Court in which the indictment has been 
found for a bench warrant for the arrest of 
the accused. 

In the Central Gruninal Court, by a general rule, no such pro- 
cess is issued unless the prosecution enters into a recognizance to 
prosecute the case with effect against the defendant (C. & Mar. 
254). 

Rule 105. — In the King's Bench Division of the 
High Court of Justice process to compel the appear- 
ance of an accused against whom an indictment has 
been found is by a writ of — 

(a) Venire facias and distringas^ which is the only 
process against a corporate body or inhabi- 
tants indicted as a body, and which is en- 
forced by a writ of distringas (C. 0. R. 98). 

(b) By warrant to arrest the defendant or hold 
him to bail, obtained upon application to a 
judge in chambers (C. 0. R. 43, 85, 86, 87, 
88). 

(c) By a writ of venire facias when it is deemed 
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undesirable to proceed by warrant, and the 
defendant is not under any recognizance to 
appear (C. 0. E. 94, 95). 

This writ is followed by writ of attachment 
or writ of distringas (C. 0. R. 95, 96). 

In addition to the foregoing, it is stated in Com. Dig. Process, 
A. 1, p. 119, that ''When the King grants an authority of 
Ojer and Terminer, the power to issue process is incident ; for 
there cannot be Oyer if the party does not appear gratis, or be 
brought by process " ; and the Courts of Quarter Sessions have 
a similar power (5 Edw. 3, o. 11). But as the rules g^ven above 
provide for almost every conceivable case, a historical disquisi- 
tion on the subject would be unavailing. I also do not deal 
with the proceedings in respect of Outlawry, as the subject is of 
no practical importance. 

In Short & Mellor's C. 0. Practice there is a chapter 
(Xin.) dealing fully with the subject. 

The processes above set out would be available in the case of 
a person who had been convicted on one of two or more indict- 
ments, the other or others remaining on the files of the Court 
undisposed of. It is seldom that they would be resorted to, as 
bringing back a person in such circumstances would in general 
almost certainly mean only the infliction of a nominal sentence. 

I remember the late Stephen, J., refusing to try a prisoner 
(whom he had just sentenced to ten years' penal servitude) on an 
indictment for an offence similar to that on which the prisoner 
had been tried. It is questionable whether this was strictly 
proper, but the learned judge undoubtedly meant to signify that 
he had taken the other charge into consideration when appor- 
tioning the sentence. It might, however, weU be, in special 
circumstances, that a prisoner brought back for trial would be 
substantially punished, but the case would need to be very 
exceptional. 
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CHAPTER V. 

THE trial: arraignment — PREVIOUS CONVICTION — 

DEMURRER — MOTION TO QUASH. 

Rule 106. — The first step in the trial of an accused 
is the arraignment. 

I use the term "accused" throughout, as "prisoner" strictly 
only applies to one charged with felony, and "defendant" to 
one accused of misdemeanour. 

Rule 107. — Arraignment denotes the calling the 
accused to the bar, stating to him the substance of 
the indictment, or, if he so wishes, reading it in its 
entirety (37 Edw. 3, c. 15 ; 2 Hawk. c. 28, s. 3 ; 
4 Bla. Com. 323), and asking him to plead guilty 
or not guilty to it. 

Hale derives the term " arraignment " from ad rationem ponere^ 
that is, to call to account. 

He also says, " The prisoner, though under an indictment of 
the highest crime, must be brought to the bar without irons and 
all manner of shackles or bonds, unless there be a danger of 
escape, and then they may be brought with irons" (2 Hale, 
p. 219; see also 2 Hawk. c. 28). And this is the law at the 
present time. 

In 1899, at the Hampshire Assizes, Wright, J., presiding, 
a violent prisoner was arraigned and tried in irons. 

If an accused, who is on bail, does not surrender to take his 
trial, he is called upon by a Court official to do so thrice within 
and thrice without the Court. If he does not then surrender his 
bail is called upon in like manner to produce him. On his failure 
to do so the judge orders the recognizances to be estreated, and 
takes steps to have the accused arrested (see Bules 104, 105, 
supra), 

Mr. Henry A. Bead writes : '^ There is, no doubt, some ancient 
reason for calling upon the defendant three times in this manner 
.... and there is statutory authority for doing the same thing 
before fining a juror who is summoned and does not attend 
(6 Geo. 4, c. 50, s. 38)." 

Rule 108. — ^All of two or more accused charged 
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in the same indictment should, in general, be in- 
cluded in the same arraignment. 

This is nothing more than a rule of convenience, and where 
circumstances rendered it desirable could be departed from. 

Rule 109. — ^An accused charged on indictment 
and on an inquisition with one offence should be 
arraigned at the same time upon both. 

1 East, P. 0. 371. 

The passage in East is as follows : — ** If there be an indict- 
ment for murder and the coroner's inquisition against the same 
person at the same sessions of gaol delivery for the same offence, 
the practice is to arraign and try the prisoner upon both." 

This was written in 1803. The practice now is not to try upon 
both, but, if necessary, try £rst on one and then on the other. 
See also chapter on " Inquisition," infra^ p. 230. 

Rule 110. — If a previous conviction is charged in 
the indictment, the accused must not be arraigned 
on such charge until after he has been tried for the 
main offence, unless he is indicted for an offence 
against sect. 7 of the Prevention of Crimes Act, 1871 
{infra). 

This applies to all offences under the Larceny Act (24 & 25 
Vict. c. 96) and the Coinage Offences Act (24 & 25 Vict. c. 99), 
and to all felonies not punishable with death (6 & 7 Will. 4, 
c. Ill), and certain other offences as therein enacted by virtue 
of the Prevention of Crimes Act (34 & 35 Vict. c. 112). 

In R. V. Martin (L. H. 1 C. C. K. 214), where the accused was 
charged with feloniously having in his possession counterfeit 
coins, after a previous conviction for uttering counterfeit coins, 
it was held by the Court that the previous conviction could not, 
even in that case where the previous conviction was a necessary 
ingredient of the offence charged, bo proved until the jury had 
found accused guilty of the subsequent offence. 

But in R, V. Penfold (1902, 1 K. B. 547; 71 L. J. K B. 
306; 86 L. T. 204; 50 \V. E. 671; 66 J. P. 248), it was 
held, that on the trial of an indictment under sect. 7 of the 
Prevention of Crimes Act, 1871, for being found in a public 
place within seven years immediately after the expiration of a 
sentence for the last of two previous crimes, under such circum- 
stances as to satisfy the Court that the prisoner was about to 
commit an offence punishable on indictment, evidence of the 
previous conviction is admissible before the jury return their 
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yerdict for the purpose of proving the ofPende with which the 
prisoner is charged. 

By way of further illustrating the rule, let me suppose that 
A. is indicted for larceny, and that in another count of the same 
indictment he is charged with having been previously convicted 
of felony. A. is arraigned and tried on the charge of stealing 
only. If found guilty he is arraigned on the charge of having 
been previously convicted. 

If he pleads not guilty he is tried on this charge as before, 
the only difference in the proceedings being that the jury are 
not sworn again (24 & 25 Yict. c. 96, s. 116). 

It should be remembered that a previous conviction is only 
charged when it either forms part of the offence charged, or 
alters the character of the subsequent offence, and that the above 
rule does not refer to or affect the right to g^ve evidence of a 
previous conviction imder the provisions of 24 & 25 Yict. c. 96, 
s. 116 ; 24 & 25 Vict. c. 99, s. 37 ; and 34 & 35 Vict. c. 112, s. 19. 
A plea of guilty is a conviction {R. v. Blaby, (1894) 2 Q. B. 170 ; 
63 L. J. M. C. 133 ; 10 R 227 ; 70 L. T. 879 ; 42 W. E. 511 ; 
18 Cox, 5 ; 58 J. P. 576). 

Rule 111. — In trials for felony the accused must 
be present in the dock during the whole of the 
proceedings, except, perhaps, when the situation 
would be prejudicial to the health of the accused 
{R. V. Tookcj 25 St. Tr. 61), or where the circum- 
stances are so exceptional that the Court dispenses 
with the personal attendance of the accused {JR. v. 
Baj/neSj 64 J. P. 441). But where the offence 
charged is less than felony the accused may, by 
leave of the Court, after plea appear by attorney, 
and can be tried in his absence (i?. v. Douglas^ 
C. & Mar. 193 ; R. v. Zulueta, 1 Car. & K. 215 ; 
1 Cox, 20). 

This rule is qualified by Sir James Stephen as follows : — ^' If 
a prisoner so misconducts himself as to make it impossible to try 
him with decency, the Court, it seems, may order him to be 
removed and proceed in his absence." 

In R. V. Berry (104 L. T. Journal, 110), Wills, J., ordered a 
yiolent and noisy prisoner, charged with burglary, to be removed, 



THE TRIAL. 73 

and tried and Bentenced him in his absence. The propriety of 
this course has been questioned, and it is certainly doubtful 
whether the learned judge was legally justified in taking the 
course he did; but, in any event, the prisoner was without 
a remedy, as the judge would scarcely consent to state a case, 
and a writ of error would not lie. 

The Court may commit a refractory prisoner for contempt, 
having over him the same power as it has over other persons 
present at a trial. 

EuLE 112, — Before the arraignment is complete 
(which is when the accused has pleaded), counsel for 
the defence should make any formal objection that 
he considers necessary. 

Rule 113. — Such objection must bo made before 
plea pleaded and before the jury are sworn. 

These objections are known as ''special demurrers" or 
''demurrers in abatement," and are practically obsolete, with, 
perhaps, the exception of those taken on the ground of misjoinder 
of offences, and the case of objection to an indictment for perjury 
on the ground of want of sufficient averment of materiality, 
which are now taken by motion to quash. 

By the Criminal Procedure Act, 1851, s. 24 (14 & 16 Vict. 
c. 100), no indictment is to be held insufficient — '• 

(a) for want of the averment of any matter unnecessary to be 

proved ; 

(b) for the omission of the words " as appears by the record," 

" with force and arms," ** against the peace," nor for the 
insertion of the words " against the form of the statute," 
or "against the form of the statutes," and vice versd; 

(c) because anyone mentioned in the indictment is designated 

by a name of office, or other descriptive appellation, 
instead of by his proper name ; 

(d) nor for omitting to dtate the time where time is not of the 

essence of the offence ; 

(e) nor for stating the offence to have been committed on a 

day subsequent to the finding of the indictment or on 
an impossible day, or a day that never happened ; 

(f ) nor for want of a proper or perfect venue, or a proper or 

formal conclusion ; 

(g) nor for want of or imperfection in the addition of any 

defendant ; 
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(h) nor for want of tlie statement of the value or price of any 
matter or thing, or the amount of damage, injury, or 
spoil in any case where the value or price or the amount 
of damage, injury or spoil is not of the essence of the 
offence. 
By sect. 25 of the same statute, ample powers of amendment 
are given to the Court. 

It is therefore difficult to see how a formal objection could 
benefit anyone, except in the cases mentioned above, unless it 
was made in a case where the Court thought the accused should 
never have been put upon his trial, and would refuse to amend. 
I cannot think of an instance of such a case, but the nearest 
approach to it is to be found in a trial for perjury, where an 
indictment is defective in respect of the averment of materiality. 
In such a proceeding I have known a judge to quash the 
indictment and refuse leave to amend, but it may be reasonably 
said that here there was something more than a formal defect. 

Rule 114. — If the indictment is such that, even 
assuming that the facts alleged therein are true, no 
offence is disclosed thereby, the accused may 
demur. 

Demurrers are of two kinds — general and special, of which 
the latter has been dealt with supra. 

Demurrer is derived, in Chitty, Cr. L. Vol. I. p. 439, from 
demorari, or demeurer, and signifies that the *^ party will go no 
further, because the indictment or proceed! Dg is defective in 
substance or informal in statement.'' 

In Starkie, Vol. I. p. 315, it is said: "By a demurrer the 
defendant refers it to the Court to pronounce whether, admitting 
the matters of fact alleged against him to be true, they do, in 
point of law, constitute him guilty of an offence sufficiently 
charged against him." 

Personally I have never experienced a demurrer, but I under- 
stand that occasionally a demurrer to a plea is still to be met with, 
but only very rarely. 

As I shall show later, the practice nowadays is to raise by 
motion to quash all such objections as are strictly the subjects 
of demurrer, but as in other cases it is just conceivable that a 
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judge might insist upon the archaic course being followed, I 
append the main rules governing demurrer. 

EuLE 115. — A demurrer must be taken before 
plea pleaded : in the High Court it must be written 
or printed on paper and filed at the Crown Office, 
and a copy delivered to the opposite side. If 
settled by counsel, it must be signed by him. 

0. 0. E. 1886, 128, 130. 

Rule 116. — A demurrer in criminal Courts 
other than the High Court should, in order to avoid 
misunderstanding, be in writing, though, both in 
law and in point of form, it will be sufficient if it is 
made orally. 

Although a demurrer may be made orally it is safer to put it 
in writing, so that there should be no mistake as to the precise 
position taken by the defence. When a demurrer is made, there 
must be a joinder, which may be made either orally or in writiug. 

I am well aware that the precedents of demurrer and joinder 
contained in books of practice are much more cumbrous than 
those infra, but it is submitted that the forms given here are 
quite sufficient, and, as the present tendency is to banish prolixity, 
more in conformity with modem requirements. 

The following is a form of demurrer to an indictment : — 

Demurrer. 

I And the said A. haying heard the indictment read, 

to wit. ) says that it is not sufficient in law, and that he is 
not legally bound to answer the same. Wherefore he 
prays judgment and acquittal on the said indictment. 

Joinder. 

!And B. who prosecutes for our Lord the King in 
this behalfy says that the said indictment is suffi- 
cient in law, and that the said A. is, and always has 
been, legally bound to answer the same. 
Wherefore, as the said A. has not answered the said 
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indictment, the said B. for our Lord the King prays 
judgment and oonviotion of the said A. on the said 
indictment. 

Demurrer to a Plea in Abatement or in Bar. 

) And B. who prosecutes for our Lord the King in 

to wit. j this behalf, sajs as to the said plea of A. that the 

said plea is not sufficient in law. Wherefore the said 

I B. prays judgment, " and conviction of A. on the said 

I indictment," [in case ofapka in abatement y instead of the 

' words between inverted commas put, " and a declaration 

that the said indictment is sufficient."] 

Joinder in a Demurrer to a Plea. 

And the said A. says that his plea herein is suffi- 



to wit. ) oient, and prays judgment " and acquittal on the 
said indictment " [in case of a plea in abatement, " and an 
order that the said indictment be quashed "]. 

For forms applicable to proceedings in the King's Bench 
Division, see C. 0. E. 1886, Forms 80, 84, 85, 86. 

EuLE 1 17. — The judgment on a general demurrer 
is final in felony, and in misdemeanour it is final 
if for the defendant; and if for the Crown, final 
unless the Court allows the defendant to plead 
over. 

This is the rule laid down by Sir James Stephen (Dig. Or. 
Proc. p. 171), and it appears to be correct. 

In R. Y. Fadermann {infra, p. 77), the Court laid down that 
on a general demurrer, *^ the judgment must be final, inasmuch 
as by a general demurrer . . . the prisoners confess all the 
material facts charged against them in the indictment. In the 
case of a demurrer of a special nature ... it may be otherwise." 

It is therefore still undecided what the effect of judgment for 
the Crown on a special demurrer in felony would be. The 
question is, perhaps, hardly worth consideration, as I have 
already stated that special demurrers are almost obsolete ; but 
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if ever the point comes up for decision, whicli (considering that, 
hj sect. 25 of the Act of 1851, formal objections can be taken by 
motion to quash) is very unlikely, the three cases given above 
should be consulted. 

As to misdemeanour, see Ji. v. Taylor, 3 B. & C. 502, 612; 
E. v. Birmingham and Gloucester Rail, Co., 3 Q. B. 223 ; 2 G. & 
D. 66 ; 6 Jur. 804. 

Rule 118. — Although a decision on motion in 
arrest of judgment can be reserved by the Court 
for the Consideration of Crown Cases Reserved 
(-B. V. Martin^ 1 Den. C. C. 398), a judgment given 
against an accused on demurrer can only be ques- 
tioned by writ of error {R. v. Fadermann, 3 C. & P. 
353 ; 1 Den. C. C. 665 ; 4 New Sess. Cas. 161 ; 11 
T. & M. 186 ; 19 L. J. M. C. 147; 14 Jur. 377; 4 
Cox, 361). 

Rule 119. — An accused cannot, of right, demur 
and plead over at the same time, though in the dis- 
cretion of the Court he may be allowed to withdraw 
a plea for the purpose of demurring. 

This rule is almost in the words of Cress well, J., in E, y. 
Odgers (2 M. & Bob. 480), decided in 1843. 

The practice has varied considerably. In 1841, in R, v. 
Phelps (C. &Mar. 182), Coltman, J., allowed a prisoner to demur 
and plead over at the same time ; and in R. y. Adams (C. & Mar. 
29), Coleridge, J., also permitted it. 

In The Queen y. J. Mitchel (3 Cox, 21), the Court seems to 
haye agreed with the ruling in R, y. Odgers, and I think there 
is no doubt now that the law is as stated in the rule. On prin- 
ciple it is clearly so. It should be noted that the discretion of 
the Court will neyer be exercised in order to allow accused to 
take a technical objection. 

EuLE 120. — The Crown may demur to a plea in 
bar or in abatement. 

Judgment on a demurrer to a plea in bar is, if in fayour of 
the Crown, final ; but leaye to plead oyer may be given. If it is 
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in favour of accused, the judgment is that he be dismissed from 
the premises. 

In demurrer to a plea in abatement, judgment is, if for the 
Crown, that accused pleads over ; if for the accused, that the 
indictment be quashed. 

Rule 121. — A demurrer should only be pleaded 
where a motion to quash would not be entertained, 
and where, also, the defect in the indictment 
would be cured by verdict, and consequently could 
not be objected to by motion in arrest of juagment. 

The reasons for this rule are three : — 

(1.) Judgment against accused in demurrer is final, except 

in misdemeanour, and then it is final unless the 

Court gives leaves to plead over. 
(2.) The Court for Crown Cases Reserved will not take 

cognisance of a judgment given, on demurrer, for the 

Crown. 
(3.) A successful demurrer would, at the most, mean a new 

indictment. 

I shall deal later (pp. 87, 88) with the cases in which a motiozi 
to quash will not be entertained. 

Rule 122. — The defects in an indictment which 
are cured by verdict are — 

(1.) ^' Where the offence charged has been created 
by any statute or subjected to a greater 
degree of punishment, or excluded from the 
benefit of clergy by any statute, the indict- 
ment or information shall after verdict be 
held sufficient to warrant the punishment 
prescribed by the statute, if it describe the 
offence in the words of the statute." 

See R, V. Goldsmith, L. E. 2 C. C. E. 74 ; 42 L. J. 
M. C. 94 ; 28 L. T. 881 ; 21 W. E. 791 ; 12 Cox, 479; 
7 Geo. 4, c, 64, s. 21. 

(2.) Where an averment, which is necessary for 
the support of a pleading, is imperfectly 
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stated, and the verdict on an issue involving 
that averment is found, if it appears to the 
Court after verdict that the verdict could not 
have been found on that issue without proof 
of that averment, the defective averment, 
which might have been bad on demurrer, is 
^ cured by the verdict. 

This rale is in the words of the judgment of Blackburn, J., in 
Heymann v. R. (L. E. 8 Q. B. 105 ; 28 L. T. 162 ; 21 W. E. 
857; 12 Cox, 383). * 

In that case the indictment charged accused with offences 
under the Debtors Act, 1869, which could only be committed bj 
an adjudicated bankrupt, or one who did the acts complained of 
in contemplation of bankruptcy. The indictment contained no 
allegation that the accused had been adjudicated bankrupt, or 
had acted in contemplation of bankruptcy. The accused was 
found guilty, and as the jury were, in the circumstances, taken 
to have found it proved that the acts were done in contemplation 
of bankruptcy, the defect in the indictment was held to be cured 
by the finding. 

In R. V. Goldsmith {supra) accused was indicted and convicted 
under 24 & 25 Yict. c. 96, s. 25, for having received goods 
knowing them to have been obtained by false pretences. 

The false pretences were not set out in the indictment. It 
was held by the Court for Crown Cases Eeserved that the con- 
viction was justified because — 

(1.) The indictment having followed the words of the statute 

came within 7 Geo. 4, c. 64, s. 21. 
(2.) The defect in the indictment (if it was a defect) was 
cured by verdict, the assumption being that the false 
pretences charged in the indictment were proved before 
the jury. 
In Taylor v. R. (1895, 1 Q. B. 25 ; 64 L. J. M. C. 11 ; 15 
E. 86 ; 71 L. T. 571 ; 43 W. E. 24 ; 18 Cox, 45), a conviction 
under 24 & 25 Vict. c. 96, s. 95, for obtaining goods by false 
pretences was held good, although the false pretences were not 
specified in the indictment. Here the point was taken on 
demurrer. This case also disposes of the contention that, in any 
event, in such cases it is necessary to set out in the indictment 
the false pretences. 
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In the above cases, the objection, if made at all, should be 
made by demurrer ; but it must be remembered that it is a very 
dangerous weapon to use. In every case where it is sought to 
attack the indictment, the motion to quash should first be resorted 
to : if that fails, it should be a subject of serious consideration 
whether it would be better to risk everything on a demurrer, or 
take the chances of an adverse verdict which might have the 
effect of curing the defect in question. 

It should be pointed out that, nowadays, it would be extremely 
Unlikely that a judge would refuse to hear a motion to quash on 
the ground that the objection was the appropriate subject of a 
demurrer, except in the cases which I might almost call stereo- 
typed, and which are dealt with under Eule 132. 

RuLK 123. — Subject to the following exceptions, 
a motion to quash can be made at any time before 
verdict by prosecutor or accused, or anyone inter- 
vening as amicus curiae. 

(a) This does not apply to the case of a merely 

formal objection, which must be taken before 
the jury are sworn, and before plea pleaded. 

14 & 15 Vict. c. 100, s. 25. See Steph. Dig. Or. 
Proc. 169, and R, v. Chappie, 17 Cox, 455. 

And 

(b) Anyone, as amicus curiae^ may suggest an 

alleged error to the Court, in order that they 
may exercise their discretion. 

Chitty, Or. L. Vol. I. 298. See also Combe, 13. 
The authorities in support of this view are R. v. 
Keane, 4 B. & S. 947, and R, v. James, 12 Cox, 127. 

Rule 124. — A motion to quash must be made to 
the Court in which the bill is found ; but, in cases 
of indictments found at sessions, or in any inferior 
Court, and removed by certiorari to the High Court, 
tlie motion can be made in the High Court (C. 0. R. 
28—42). 
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Rule 125. — Quarter Sessions has power to quash 
an indictment found before it. 

R. V. Wihon, 6 Q. B. 620. 

This power is in all respects the same as tliat which the 
superior Courts possess. 

Rule 126. — The grounds on which a motion to 
quash may be made are — 

1. That the indictment is so defective on the face 

of it that no judgment could be given upon 
it, even if the accused was convicted. 

2. That counts are improperly joined (when the 

indictment may be quashed in whole or in 
part) ; or, That the indictment is otherwise 
in point of form defective (14 & 15 Vict. 
c. 100) ; or, That the Vexatious Indictments 
Act has not been complied with (see also the 
Explosive Substances Act, 1883). 

Steph. Dig. Cr. Proo. 169. 

The Court has absolutely unfettered discretion in dealing with 
Buch a motion, and although the following rules and illustrations 
will show how, in ordinary, that discretion will be exercised, it 
does not follow that, in an exceptional case, a Court would not 
depart therefrom {Anon, 1 Salk. 383 ; R, v. Marsh, 6 A. & E. 236). 

Rule 127. — An indictment is within the first 
ground, when — 

(a) The Court has no jurisdiction to try it. 

R. V. Sainton, 2 Stra. 1088, where " an indictment 
at the quarter sessions for perjury at common law 
was quashed for want of jurisdiction." 

(b) The facts contained therein disclose no in- 

dictable offence. 

R. v. Salmon, 1 Burr. 516, where a woman was 
indicted for setting a person on the footway to dis- 
tribute handbills, and so causing an obstruction. 
This was held not to be an indictable offence. See 

B.R. o 
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also R. V. Hall, (1891) 1 Q. B. 747 ; 60 L. J. M. C. 
124; 64 L. T. 394 ; 17 Cox, 298. 

(c) The language is too general. 

i?. V. Norton, 16 Cox, 59, where the indictmeiit 
charged the defendant with a corrupt practice and 
did not particularise what the corrupt practice was. 

(d) A material allegation or a necessary averment 

is omitted. 

In R. y. James, 12 Cox, 127, an indictment for 
false pretences was held bad because it did not con- 
tain the words ''with intent to defraud." And see 
R. T. Yates, 12 Cox, 233. 

Rule 128. — ^An indictment is within the second 
ground when — 

(1.) Two or more offences are charged in the 
same count. 

(See Chapter lY., p. 63, for exception to the rule against 
duplicity.) 

It is more than doubtful whether an objection under this head 
could be taken by general demurrer. I know of no authority to 
that effect, and seemingly, the objection is one of form, and 
therefore subject of special demurrer, or motion to quash. 

In Nash v. R, (4 B. & S. 935), Blackburn, J., said : " Then Mr. 
Aspinall further objects that, because the indictment goes on to 
charge what was meant to be, and perhaps is, another offence 
the count is double. But that does not affect the Crown, except 
in treason and felony ; and even then the most that could be done 
would be by application (by way of equity in the popular sense) 
to the judge at the trial to put the prosecutor to his election." 

I cite the above dictum to show in what a state of uncertainty 
the law has always been in regard to these objections. 

Nowadays, duplicity in an indictment for misdemeanour would 
be bad, as in felony, and the Court would quash the count or 
counts thus vitiated. 

In Reg. v. Edmondes (59 J. P. 776), an indictment of four 
counts, which on three counts charged accused with having . . . 
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^' used violence to or intimidated ..." was quashed as to the three 
counts, each being held bad for duplicity. The trial then pro- 
ceeded on the fourth count, which was for common assault. 

In this case the objection was taken before plea; and, in 
general, on the assumption that the objection is one of form, a 
motion to quash on the ground of duplicity should be made 
before plea, and before the jury are sworn (14 & 15 Vict. c. 100, 
8. 25). 

In certain cases the Court might quash the entire indictment 
for duplicity ; but, ordinarily, in the event of one or more counts 
being unexceptionable, the Court would probably quash the bad 
counts and proceed on the others. 

(2.) Two or more accused are jointly charged 
with one offence which they have not jointly 
committed. 

In R. Y. Devett and Fox (9 C. & P. 639), the prisoners were 
charged on a coroner's inquisition with manslaughter. The 
inquisition stated that Devett struck deceased on the 27th of 
May, and that Fox kicked deceased on the 23rd of June, and 
charged that in consequence of these assaults the deceased died 
on the 1st of July. 

The conclusion was, "And so the jurors aforesaid ... do 
say that the said James Devett and the said Mary Fox . . . her 
the said May Eeynolds, in manner and by the means aforesaid, 
feloniously did kill and slay against the peace," &c. 

Counsel for the defence, before plea, submitted that the inqui- 
sition was bad in point of law, and the Court ordered it to be 
quashed. 

Such an objection might be made by special demurrer, but 
the proper course would be to move to quash. In such a case 
it is likely that a general demurrer would lie, but it is not 
certain. 

(3.) Two or more felonies, other than those autho- 
rised by law to be joined, are charged in 
different counts. 

This does not refer to cases where the same felony is 
charged in different ways, or with different intents, in different 

g2 
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coirnts. R. V. Fussell, 6 St. Tr. N. S. 723, 726 ; R. v. Strange, 
8 0. & P. 172 ; Campbell v. i2., 11 Q. B. 812. 

Although the joining of several felonies in different counts of 
an indictment against an accused is not objectionable in point of 
law, still, if in such a case objection is made before the jury are 
sworn, the Court may quash the entire indictment, or in the 
alternatiye any one or more of its counts. And this was the law 
even before 14 & 15 Yict. c. 100, s. 25. 

After the jury are sworn, the Court has a discretion to put the 
prosecution to its election as to which count or counts it will 
proceed upon. 

In 1789, Buller, J., in R. v. Young (3 T. E. 106), laid down 
the law as it obtains to this day : — " In misdemeanours, the case 
in Burrows shows that it is no objection to an indictment that it 
contains several charges. The case of felonies admits of a dif- 
ferent consideration, . . . but if it appears before the defendant 
has pleaded, or the jury are charged, that he is to be tried for 
separate offences, it has been the practice of the judges to quash 
the indictment lest it should confound the prisoner in his defence, 
or prejudice him in his challenge of the jury, for he might object 
to a juryman's trying one of the offences, though he might have 
no reason to do so in the other. But these are only matters of 
prudence and discretion. If the judge who tries the prisoner 
does not discover it in time, I think he may put the prosecutor 
to make his election on which charge he will proceed." See also 
Heywood'8 Case (1864, L. & C. 454 ; 32 L. J. M. C. 133 ; 10 L. T. 
464 ; 12 W. E. 764 ; 9 Cox, 479), where the law is admirably 
summarised in the arguments of counsel for the Crown. See 
also Castro v. i?., 6 App. Cas. 244 ; 50 L. J. Q. B. 497 ; 44 L. T. 
350 ; 29 W. E. 659 ; 14 Cox, 546 ; 45 J. P. 452. 



(4.) Counts for felony and misdemeanours are 
joined. 

An objection on this ground may be taken by general demurrer 
(inasmuch as the objection is to the matter and not merely the 
form of the indictment, the incidents of trials for felony and 
misdemeanour being different), or motion to quash. By analogy 
to the proceedings on demurrer, a motion to quash should be 
made before plea, but it can be made at any time before verdict. 



THE TRIAL. 85 

See Lord Blackburn's jadgment in Castro y. II. f ubi sup.y and the 
foregoiDg rule. 

In practice, such counts are neyer joined ; but it they were, a 
motion to quash would be successful. See Chapter X., '* Motion 
in Arrest of Judgment," infra, p. 158. 

(5.) Two or more accused are charged in dif- 
ferent counts with offences of the (a) same 
or (b) different nature. 

As to (a)i a motion to quash must be made before the jury are 
sworn ; in the second case (b), a demurrer or motion to quash 
would be appropriate. See B, y. Kingston, 8 East, 41. 



Rule 129. — When two or more misdemeanours 
are joined in different counts of the same indict- 
ment, the Court may, in its discretion, put the 
prosecution to its election as to which count or 
counts it will proceed upon. 

No special illustrations of this rule are given, since the fore- 
going rules supply all that is necessary to explain it ; but the 
following statement of Hawkins, J., will show the spirit in which 
the Courts deal with these eases. 

In the Queen v. King (1898, 1 Q. B. p. 216 ; 66 L. J. Q. B. 83 ; 
76 L. T. 392; 18 Cox, 447; 61 J. P. 329), the learned judge 
said: — ^'The defendant was tried for obtaining and attempting 
to obtain goods by false pretences upon an indictment contain- 
ing no fewer than forty counts ; and I pause here to express my 
decided opinion that it is a scandal that an accused person should 
be put to answer such an array of counts, containing, as these 
do, several distinct charges. Though not illegal, it is hardly 
fair to put a man upon his trial on such an indictment, for it is 
almost impossible that he should not be generally prejudiced as 
regards each one of the charges by the evidence which is being 
given upon the others. In such a case it would not be unreason- 
able for the defendant to make an application that each count 
or each set of counts should be taken separately." 

See also Castro y. R, 5 Q. B. D. 501, 510, and 6 App. Cas. 244, 
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255 ; 50 L. J. M. 0. 497 ; 44 L. T. 350 ; 29 W. E. 659 ; 14 Cox, 
546 ; 45 J. P. 452. * 

Rule 130. — An application to put the prosecution 
to its election should in general be made after the 
opening, and before the accused is called on for his 
defence. 

This is the ordinary practice, but I have known it to be done 
before the dose of the opening. See Koscoe, Grim. Ev. p. 180, 
and %nfra» 

Rule 131. — If an application to quash is made by 
the prosecution, the Court will, at any time before 
trial, quash the indictment on the ground that it is 
defective within rule 126, if — 

(a) It appears that the prosecution was properly 

instituted and is bona fide ; 

(b) A new bill has been found against the accused 

for the same offence ; and 

(c) Usually on the terms that the prosecutor pays 

the costs thrown away on the first indictment, 
that the name of the prosecutor be disclosed, 
and that the second shall stand in the place 
of the first to all intents and purposes what- 
soever. 

jR. V. Wynne, 2 East, 226 ; R. v. Dunn, 1 Car. & K. 730 ; R, v. 
Taylor, 9 Dowl. 600 ; Steph. Dig. Or. Proc. 170. 

The leading case is R, v. Webb (3 Burr. 1468), on the authority 
of which the above rule has been mainly framed. In that case 
the rule, which was made by consent, was drawn up in these 
terms : — " It is ordered that the first indictment be quashed, and 
that the second indictment shall be substituted and put in the 
place of the first, and stand in the same conditions, to all intents 
and purposes whatsoever. And the said counsel for the pro- 
secution, being called upon to name the prosecutor or prosecutors 
of the said indictment, declared .... that .... is the pro- 
secutor of the said two indictments." 
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It should be pointed oat that the Court will not, on the appli- 
cation of the prosecution, quash an indictment to which a 
successful demurrer has been pleaded (E. v. W. Smith, 2 M. & 
Bob. 109), and that, if the prosecution has been instituted by 
the Attorney-General, no application to quash will be considered, 
the proper course being to enter a nolle prosequi on the indict- 
ment {R, T. Stratton, 1 Doug. 239). See also, as to the High 
Court, R. V. Stowell, 1 Dowl. N. 8. 320. 

In summing up the law connected with the very complicated 
and old-time subjects of this chapter, it should be finally stated 
that, while general demurrers are occasionally still resorted to, 
special demurrers are obsolete. 

In the few cases, e.g,, misjoinder and objection to the form of 
a perjury indictment where objection could have been taken by 
special demurrer, motion to quash is now used. 

All demurrers must be taken before plea pleaded ; but, with 
respect to motions to quash, such motions, when made by the 
defence, should be made before the jury are sworn, and, by 
analogy to the old proceedings in demurrer, before plea pleaded, 
where the objection is formal. 

In those cases where the objection goes to the material 
validity of the indictment, though it is usual and better in most 
cases to move before plea, there is no absolute necessity to do so. 

Rule 132. — The Court will refuse to quash on the 
application of the accused j an indictment which charges 
treason or felony, or misdemeanour of a grave 
nature. 

Com. Dig. Indictment, H., where it is stated " a defective 
indictment may be quashed upon motion, but not in an enormous 
crime, as for treason or felony. Nor an indictment for perjury, 
or forgery, or subornation ; or for extortion, or for a nuisance, 
without a certificate that it is removed ; or for not repairing a 
highway, or bridge, or for enticing away his servant, or for 
throwing down his fences contrary to the statute Will. 2, c. 4 ; or for 
a cheat, or for a disturbance in church, or for a forcible entiy. 
So a motion for quashing shall not be allowed after a recog- 
nizance forfeited." 

See also R, v. Johnson, 1 Wils. 325. 

R. V. Barley, 2 Stra. 1211, ** where the Court refused to quash 
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an indictment for not attending tlie Mayor of Sarum to execute 
Ms warrant and said the defendant might demur to it." 

JR. V. Kififfj 2 Stra. 1268, where ''the Court would not quash 
an indictment against overseers for not paying over money to 
their successors . • as this is a growing evil." 

See also 2 Hawk. c. 25, s. 16. The question was fuUy dealt 
with in £. v. Lynch, (1903) 1 K. B. 446—450; 72 L. J. K. B. 
167; 88 L. T. 26; 51 W. E. 619; 62 J. P. 41 ; 20 Cox, 468, 
where the discretion of the Court was declared to be absolute, 
although precedent was in that case strictly followed. 

See also Ji. y. Stuckley, 3 Q. B. 230. 

The general law on the point can be gathered from this passage 
from Chitty, Cr. L. Vol. I. p. 300 : — " Where the motion is made 
on the part of the defendant, the rule by which the Courts are 
guided is more strict than in the case of an application by the pro- 
secution, and these objections are more numerous: because, if the 
indictment be quashed, the recognizances will become ineffectual, 
and the Courts usually refuse to quash on the application of the 
defendant when the indictment is for a serious ofPence, unless 
upon the clearest and plainest ground, but will drive the party 
to a demurrer, or motion in airest of judgment, or a writ of error. 
It is therefore a general rule that no indictments which charge 
the higher offences, as treason or felony, or those crimes which 
immediately affect the public at large, as perjury, forgery, extor- 
tion, conspiracies, subornation, keeping disorderly houses, or 
offences affecting the highways, not executing legal process, will 
be thus summarily set aside." 

Rule 133. — ^Where an indictment is bad in point 
of law, and no motion or demurrer is made by 
the accused, the Court has a discretion to refuse to 
proceed with the trial, although the jury are sworn 
\R. v. Deacon^ Ry. & M. 27 ; R. v. Tremaine^ 3 L. J, 
(0. S.) K. B. 57; 5 D. & R. 413; 5 B. & C. 761; 
Ry. & M. 147; R. v. Hepper, 1 C. & P. 608). 

This rule is, perhaps, not given in its proper place ; but the 
matter is so germane to the question of quashing, that I yenture 
to insert it here. 

In the last case, Abbott, C. J., before the jury were sworn, 
struck the case out of the list^ saying : *' Either party may move 
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the Court to quash the indictment, but I shall strike it out of the 
paper." 

In a report of the same case, in Ej. & M. 211, the same judge 
is reported to have said : '^ This indictment is indefinite. Sitting 
here, I have no power to quash this indictment, and I therefore 
order the case to be struck out of the list. I will take no notice 
of such a record." 

In the first case the same judge ordered a jury, sworn to try a 
defective indictment, to be discharged. 

Without criticising the attitude of the judges in the above 
cases, I may say that I do not think that the precedents set by 
them would be followed nowadays. If the grand jury were 
still sitting, it is true, another indictment could be preferred 
and found ; but if they had been discharged, the accused must 
either be remanded or set free. The provisions of the Habeas 
Corpus Act would, in certain circumstances, complicate matters 
greatly. 

In concluding this chapter, I will point out, for the benefit of 
those who are not experienced in criminal trials, that it is always 
undesirable to take any technical objection, unless success is 
practically certain. 
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CHAPTER VI. 

PLEAS : STANDING MUTE — ^INSANITY. 

Rule 134. — Formal objections and those based 
upon the indictment having been disposed of 
adversely to the accused, it becomes the duty of 
the accused to make his answers to the charge, that 
is, to plead. 

If the accused is from any cause unable to plead, the fact 
should be brought to the notice of the Court. This should be 
done, in general, before any of the objections discussed supra 
are made ; but, in exceptional cases, it might be thought advis- 
able to advance any such objection first. For instance, if an 
insane person was arraigned on an indictment charging what in 
law was no offence, it would undoubtedly be preferable to move 
to quash before raising the question of insanity. 



Rule 135. — If an accused on arraignment stands 
mute, the Court must direct a jury to be empanelled 
to try whether he stands mute of malice or by the 
visitation of God. 

R. V. Israel (2 Cox, 263) ; R. v. Schleter (10 Cox, 409). In the 
former of these cases, the judge, after consideration, left the 
question to the jury, and this precedent was followed in the 
latter case as of course. 

The practice now is clearly as stated in the rule, and apparently 
was the same in 1773. See R, v. Thomas Jones (1 Leach, 102). 



Rule 136. — The jury may consist of any twelve 
bystanders ; but it almost universally consists of 
the jurors already in the box for the purpose of 
trying the accused on the indictment. 
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The jury are sworn, as in misdemeanours, in the following 
teims: — 

'' You shall well and truly try the prisoner at the bar 
[in misdemeanour, the defendant] whether he stands mute 
by the act of Ood or out of malice, and a true verdict 
thereupon give, according to the evidence. So help 
you, Gk)d.*' 

Chitty, Gr. L. Yol. lY. 268, a. As to affirmation and oath 
generally, see Appendix F., p. 391. 

Rule 137. — If the jury find that the accused 
stands mute of malice, the Court may order, and 
invariably does order, a plea of Not Guilty to be 
recorded. This is also done when the accused will 
not answer directly to the charge. 

7 & 8 Geo. 4, c. 28, s. 2 ; R. v. Biiton (6 0. & P. 92). 

If a man injures himself designedly, e,g,, by cutting out his 
tongue renders himself unable to speak, he will be held to be 
mute of malice. Chitty, Cr. L. Vol. I. 424. 

In times which, comparatively speaking, may be termed 
modem, there was frequently difficulty experienced in obtaining 
a plea from those accused of felony. The reason was that, in 
the absence of a plea, there could be no trial, and *^ the criminal 
escaped conviction, and consequently his blood was not corrupted, 
nor his lands forfeited by attainder." There was therefore every 
inducement to a guilty person, by remaining mute, to safeguard 
the interests of his family in his lands. 

This refusal was not, however, always successful, for in cases 
of treason and '* all other offences below the degree of capital" 
— such as petit larceny and all misdemeanours — and ** murder 
and bloodshed within -the verge of His Majesty's palace," '^ an 
obstinate silence has always been regarded as a conviction." In 
other words, in those cases, on an accused standing mute of 
malice, a verdict of guilty was entered. 

In all felonies, however, but those not capital, the Court 
seemed to have been helpless. Accordingly, in order to compel 
the prisoner to plead, and '^ that the lord might not lose his 
forfeiture," the punishment of peine forte et dure was, from very 
early times, pronounced on the obstinate prisoner, whether male 
or female. 



92 INDICTMENT AND INFORMATION. 

The form of tiie judgment, as given in Hale, Vol. 2, 
319, is as follows : — *^ That he be sent to the prison from whence 
he came, and put into a dark lower room, and there to be laid 
naked upon the bare ground upon his back, without any clothes 
or rushes under him or to cover him except his privy members, 
his legs and arms drawn and extended with cords to the four 
comers of the room, and upon his body laid as great a weight 
of iron as he can bear, and more. And the first day, he shall 
have three morsels of barley bread without drink, and the 
second day, he shall have three draughts of water, of standing 
water next the door of the prison, without bread, and this to be 
his diet till he die." 

This punishment was abolished by 12 Geo. 3, c. 20, a refusal 
to plead in felony and piracy being made equivalent to convic- 
tion, as in the case of treason. Afterwards 7 & 8 Geo. 4, c. 28, 
was passed; and finally, in 1870, 33 & 34 Yict. c. 23, enacted the 
abolition of attainder and corruption of blood and forfeiture for 
treason and felony. Consequently, at the present time, a refusal 
to plead by an accused not mute by the visitation of God can 
only be vexatious, and is invariably met by the exercise of the 
powers contained in 7 & 8 Geo. 4, c. 28. 

Rule 138. — If the jury finds that the accused 
stands mute by the visitation of God, the Court will 
then order the jury to be again sworn to try whether 
the accused is capable of pleading. 

If an accused is deaf and dumb, or even stone deaf, he is a 
mute by the visitation of God. In directing the jury, on this 
point, the judge should ask them to consider — 

1. Whether the accused comprehends the nature of the charge 

laid in the indictment. 

2. Whether the accused is of sufficient intellect to enable 

him to take his challenges to the jury, understand the 
course of the proceedings, object to any question put, and 
comprehend the details of the evidence. 

Rule 139. — ^If the jury find that the accused is 
capable of pleading, the Court will then endeavour 
to explain the charge to the accused and obtain his 
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plea. In default of such a plea, the Court will 
order a plea of not guilty to be entered and the 
trial will proceed. 

Chitty, Cp. L. Vol. I. 417. 

The above rule will be onlj applicable where a person of com- 
petent understanding is unable to make a spoken reply to the 
question of guilty or not guilty. It does not apply to those who 
by reason of actual insanity or physical causes are incapable of 
pleading. 

The following examples will exemplify the practice on the 
point : — 

(a) A deaf mute, charged with stealing in a dwelling-house, 

was found by the jury mute by the visitation of God. 
After which, a witness on her oath stated that she could 
make the accused understand the proceedings by signs. 
The prisoner was arraigned, tried and convicted, of simple 
larceny {R, v. Thomas Jones , 1 Leach, 102). 

(b) In 1787, a woman arraigned for grand larceny, who 

alleged that she was too deaf to hear the indictment and 
refused to plead, was found by the jury mute by the 
visitation of God. ''The same jury were immediately 
sworn in chief, and charged to try the indictment ; and, 
after hearing the evidence, which was very clear, they 
found the prisoner guilty" {The King v. Elizabeth Steel, 
1 Leach, 451). 

The procedure in this case is contrary to the present 
practice, and was condemned by Kelly, C. B., in The 
Queen v. Berry {infra), 

(c) In 1827, a prisoner foimd mute by the visitation of God 

was shown the indictment, and the usual questions were 
written down and handed to him. When he had read 
them, he wrote down his. plea. The names of the jurors 
were then shown to him and the trial proceeded. '* The 
judge's note of the evidence was handed to him after the 
examination of each witness, and he was asked, in writing, 
if he had any question to put. The evidence for the 
prosecution failed to establish the charge, and he was 
acquitted without being called upon for his defence. 
The verdict of acquittal was handed to him in writing " 
{Thompson* 8 CasCy 2 Lewin, 137). 
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In this case the capacity to plead seema not to haye 
been in question, 
(d) In 1831, a deaf mute was found mute by the visitation of 
Ood. The charge was interpreted to her by signs, and 
she made signs which obviously imported a denial. A 
verdict of not guilty was then entered, but the interpreter 
stated he could not make her understand that she could 
object to the jurors called, &c. The jury were then sworn 
to try whether she was sane or not. The judge told the 
jury, that if they were satisfied that the prisoner had not 
then, from the defect of her faculties, intelligence enough 
to understand the nature of the proceedings against her, 
they ought to find her not sane. They accordingly found 
her insane, and the prisoner was detained under 39 & 40 
Geo. 3, c. 94, s. 2 (R, v. Dyson, 7 C. & P. 305). 

In 1850, the jury having found a deaf mute mute by the visi- 
tation of God, they were sworn again to try whether the accused 
was of sound mind or not. The governor of the prison where 
the accused had been confined stated, ''The defendant has his 
intellects perfectly," and the jury found him sane, or, as would 
be said now, able to plead. 

The judge then told counsel for the defence to plead not guilty 
for the accused. This was accordingly done. i2. v. Whitfield 
(3 Car. & K. 121). 

The case of R. v. Harris (61 J. P. 762) is evidently incorrectly 
reported. The only question there was not for the jury, but for 
the prisoner, ** Guilty or not guilty," as he could speak, and there 
was no suggestion of actual insanity. 

The form of oath to be administered to an interpreter where 
the accused is mute, but capable of pleading, would be, mutatis 
mutandis, as follows : — 

" You swear that you will well and truly interpret and 
make known to the prisoner at the Bar " (or in misde- 
meanour, the defendant) "by such signs, ways, and 
methods as shall be best known to you, the indictment 
and inquisition wherewith he stands charged, and also all 
such matters and things as the Court shall require to be 
made known to her ; and also well and truly interpret to 
the Court the plea of the said prisoner to the said indict- 
ment and inquisition respectively, and aU answers of the 
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Baid prisoner to the said matters — and things so required 
to be made known to her, according to the best of your 
skill and understanding. So help you, Ood/' 
This was the form of oath used in R, y. Dyson, ubi sup. 

Rule 140. — If the jury find that the accused 
cannot plead, the accused must be dealt with as a. 
criminal lunatic under 39 & 40 Greo. 3, c. 94, s. 2. 

This was the course followed at a trial some years ago at the 
Glamorganshire Assizes, before Mr. Commissioner Chalmers. 
The case possessed some peculiar features, which I will set 
down. The prisoner was a deaf mute, indicted for a criminal 
assault on a child. There were some twenty indictments against 
him for similar offences. 

On arraignment, counsel for the defence stated that he wished 
a jury to be sworn to try whether the prisoner was able to plead. 
This being allowed, the jury (already in the box) was sworn, and 
found that the prisoner stood mute by the visitation of God. No 
evidence had been called, but the jury had heard the shrieks of 
the prisoner in answer to the charge. 

The same jury was then again sworn to try whether the 
prisoner was capable of pleading. Counsel for the Crown briefly 
opened the facts, and called a witness to state that by means of 
signs he could interpret the charge to the prisoner. 

In cross-examination, the witness said that the prisoner had 
been born a deaf mute, was a skilled worker in metals, earning 
good wages, was careful with regard to money, and generally 
well conducted. 

Asked to interpret some other specified sexual offences to the 
prisoner, it was seen that he attempted to do so by repeating 
certain gestures used by him in interpreting the original charge. 
On this, the judge directed the jury that, as it was impossible to 
convey to him the precise charge, it was hopeless to conclude 
that he could make his defence to it, or to expect that he could 
understand the proceedings. 

The jury accordingly found that he was unable to plead, and 
he was detained pending Her Majesty's pleasure being made 
known ; in other words, he was sent to a criminal lunatic 
asylum. 
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EuLE 141. — The jury having found the accused 
incapable of pleading, it is legally unexceptionable 
but (submitted) unnecessary to swear them again to 
try whether the accused is now sane or not. 

In the leading case of E. v. Pritchard (7 0. & P. 303), a jnry 
having found that a deaf mute was mute by the visitation of 
Ood, the jury were sworn again to try whether he was able to 
plead. 

The prisoner was shown the indictment, which he read, and 
made a sign that he was not guilty. The jury found he was able 
to plead, and were then sworn to determine whether he was now 
sane or not. 

After evidence given, Alderson, B., told the jury that the 
question they had to consider was, '^Whether he is of sufficient 
intellect to comprehend the course of proceedings on the trial, so 
as to make a proper defence, to know that he might challenge 
any of you to whom he might object, and to comprehend the 
details of the evidence." The jury returned a verdict that the 
prisoner was not capable of taking his trial. 

Now, in this case, it is clear that the considerations put forward 
as to the third question must be put also in the second question, 
otherwise it becomes a mere form of words. If an accused is 
capable of pleading, he is legally of sound mind at the moment, 
and can take his trial. 

In The Queen v. Berry (1 Q. B. D. 447 ; 45 L. J. M, C. 123 ; 
24 L. T. 590; 13 Oox, 189), the Chairman of Quarter Sessions 
asked the jury at the close of the evidence to say whether the 
accused found mute by the visitation of God was (1) guilty of 
the offence, (2) capable of understanding and had understood the 
nature of the proceedings ; but with all respect to the learned 
chairman, it would certainly have saved time if he had ascer- 
tained from the jury, before trial, that the accused was capable 
of being tried. 

The Queen v. Berry was followed by Eidley, J., at the Stafford- 
shire Assizes, July, 1903 ; but here again it seems that, reasonably 
and as a matter of convenience, when the question of capacity to 
plead is raised by the defence, the course taken by Mr. Commis- 
sioner Chalmers {supra) is the proper one. 

In corroboration of this view, compare the procedure where 
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actual insanity is alleged, and the question at issue is capability 
to plead or not. 

In the case of an accused not being represented by counsel, 
and no suggestion of then existing mental defect being raised, it 
may well be that the judge, on facts being brought out during 
the trial, should ask the jury to find whether the accused was 
capable of pleading ; but this is a very special case, and one 
which would nowadays seldom arise. 

Rule 142. — In all cases where insanity is alleged, 
it is usual in the first instance to swear the jury and 
try whether the accused is then insane or not. 

Here the term ^' insanity " is used to denote where an accused 
through mental (and not physical) defect is, at the time of the 
trial, incapable of pleading. This is by virtue of 39 & 40 Geo. 3, 
o. 94, s. 2. See Rex y. David Little, E. & K. 431. 

The form of the oath to be administered to the juiy in such 
cases is : — 

*' You shall well and truly try the prisoner at the bar [or, in 
misdemeanour, the defendant], whether he be of sound mind or 
not, and a true verdict give. So help you God." 

As to affirmation and oath generally, see Appendix F., p. 391 . 

Rule 143. — An allegation of insanity should be 
made before the accused pleads. 

R. V. Southey, 4 F. & F. 864. 

Rule 144. — In cases where insanity (e>., incapa- 
bility to plead) is in issue, counsel for tne prosecution 
begins and calls witnesses to discharge the onus cast 
upon him of proving that the accused is fit to plead. 

R. V. Davis (3 Car. & K. 328 ; 6 Cox, 326), where the judge said : 
"I think counsel for the Crown should begin, and call his 
witnesses, and show that the prisoner is sane and capable of 
pleading. I do not consider this so much an issue proved as a 
preliminary inquiry for the information of the Court." 

This case was not followed in Rex v. Rebecca Turton (6 Cox, 
386), but modem practice sanctions it. (See Bule 140, supra.) 

B.R. H 
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CHAPTEE Vn. 
PLEAS {continued). 

Rule 145. — ^An accused who is capable of pleading 
can either confess himself guilty, or plead — 

1.) To the jurisdiction. 
'2.) In abatement. 
(3.) Specially in bar. 

(a) Autrefois acquit ; 

(b) Autrefois convict; 

(c) Autrefois attaint; 
^d) Pardon; 
e) On the facts. 

(4.) Generally in bar : the general issue, or not 
guilty. 

All these pleas can be made orally, and should be made before 
the charge is inquired into, though in those of autrefois acquit^ 
autrefois convict^ and perhaps autrefois attaint^ the accused may 
plead not guilty and the special plea at the same time. In 
practice this is not done. 

In more remote times all special pleas were made in writing, 
and handed in on arraignment to the clerk of the Court. But 
nowadays the necessity for writing is gone, and, except in pro- 
secutions connected with libel and highways and those in the 
High Court, undesirable. 

See also 14 & 15 Vict. c. 100, s. 28, which enacts that — "In 
any plea of autrefois convict or autrefois acquit it shall be suffi- 
cient for any defendant to state that he has been lawfully con- 
victed or acquitted (as the case may be) of the said offence 
charged in the indictment." 

Pleas in the High Court must be in writing (see C. 0. It. 
128—133). 
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Rule 146. — If the accused confesses himself 
guilty the confession is recorded, and the Court in 
its discretion proceeds to judgment. 

Such a confession of guilt is in law '' a conviction " {E. v. 
Blaby, (1894) 2 Q. B. 170; 63 L. J. M. 0. 183; 10 E. 222; 70 
L. T. 879 ; 42 W. R. 611 ; 18 Cox, 6 ; 68 J. P. 626). 

Plea to the Jurisdiction. 

Rule 147. — A plea to the Jurisdiction is available 
when an accused is arraigned before a Court v^hich 
cannot legally try him for the offence charged. 
Such a plea to be valid must allege jurisdiction in 
another Court. 

(1.) '' If an indictment of rape be found before the sheriff in 
his turn and delivered to the justices because the sheriff 
hath no jurisdiction to take an indictment for rape, the 
prisoner may plead to it without answering to the felony, 
thus it was done 22 E. 4, 22 b, which was one Wheeler* 8 
Case ; so if the justices of the peace should arraign one for 
treason " (2 Hale, 266). 
(2.) "In every case, to repel the jurisdiction of the King's 
Oourts, you must show a more proper and sufficient juris- 
diction; for if there be no other mode of trial, that alone 
will give the King's Oourts a jurisdiction" {per Lord 
Mansfield in Mostyn v. Fabrigas, Cro. Bep. 172; and see 
The King v. The Hon. Robert Johnson, 6 East, 583). 
A plea to the jurisdiction is rare nowadays, for an objection 
founded on the want of jurisdiction can be taken under a plea of 
not guilty {R. v. Keyn, L. E. 2 Ex. D. 63 ; 46 L. J. M. 0. 17 ; 
13 Cox, 407, where the objection seems to have been taken 
under such a plea: however, whether this was so or not, it 
could properly have been so taken) ; or, where the defect is 
apparent on the face of the indictment, by motion to quash (this 
is not stated in the text-books, but in principle it is so) ; or by 
demurrer ; or by motion in arrest of judgment ; or, after trial, by 
writ of error {R, v. Hewitt, E. & E. 158 ; R. v. FearnUy, 1 T. E. 
316) ; or by motion to quash an indictment which has been 
removed by certiorari into the High Court. 
In practice, the better course, unless it is considered undesi- 

h2 
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rable to let the facts come out in Court, to adopt in questioning 
the jurisdiction is to enter a plea of not guilty, and take the 
objection at the close of the case for the Grown. 

If such an objection is overruled, it should be renewed in the 
event of a conviction by motion in arrest of judgment, and if 
again unsuccessful, then a writ of error should be moved for. 

Rule 148. — A plea in abatement is one which, 
without admitting or denying the facts alleged in 
the indictment, advances some matter of fact which 
would defeat the indictment. 

This plea, with the exceptions given below, is practically non- 
existent. 

By 7 Geo. 4, c. 64, s. 19, no indictment or information is to 
abate by dilatory plea of misnomer, want of or wrong addition, 
but the Court, if satisfied of the truth of such plea, shall amend 
and proceed as if no such dilatory plea had been pleaded. This 
enactment practically swept away the most fruitful sources of 
pleas in abatement. 

By 14 & 15 Yict. c. 100, s. 24, it was, inter alia^ enacted, that 
no indictment shall be vitiated for want of or imperfection in the 
addition of any defendant. 

In The King v. Cooke (2 B. & C. 871 ; 4 D. & E. 43), where 
the Court refused to allow a plea in abatement to be amended, it 
was laid down that this plea being merely dilatory must be 
certain in every particular, and must be pleaded with strict 
exactness {O'ConneU v. R,, 11 CI. & F. 155 ; 9 Jur. 25 ; 1 Cox, 
413). 

Occasionally an attempt is made to take by special demurrer 
an objection which might properly be the subject of a plea in 
abatement, but, as has been shown supra, the powers conferred 
on tribunals by various statutes, commencing with 7 Geo. 4, 
0. 64, render such attempts merely a waste of time. 

Rule 149. — The only two cases in which a plea 
in abatement may still be utilised are, according to 
the late Sir James Stephen, whose exact words I 
give, the following : — 

(1.) If a peer of Parliament, indicted for felony, 
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is arraigned elsewhere than before the House 
of Lords, or in the Court of the Lord High 
Steward, he may plead his peerage in abate- 
ment. 
(2.) If an indictment is found by a grand jury 
of which any member is disqualified, the 
fact may be pleaded in abatement. 

E. Y. Sheridan, 31 St. Tr. 643—574. And see Steph. Dig. Cr. 
Proc., pp. 172, 173. 

It would be presumptuouB in me, or indeed anyone, to differ 
with so great an authority as Sir James Stephen; but, while 
adopting the late judge's view, I think I am justified in pointing 
out that both (1) and (2) could be dealt with by motion to 
quash, and probably also by writ of error. However, perhaps 
the more convenient way would be to proceed by plea in abate- 
ment. 

In R. V. Mathew Wesley (B. 3 Geo. 1 ; Eot. 28), cited in 
10 East, 84, the form of a plea in abatement was discussed, and 
anyone who has to draw such a plea should refer to that case. 

Rule 150. — The plea of autrefois acquit is a plea 
that the accused has been lawfully (though errone- 
ously, R. V. Drury, 18 L. J. M. C. 189 ; 3 Cox, 646; 
3 Car. & K. 190; 2 Hale, 247) acquitted on the 
merits {R, v. Richmond^ 1 Car. & K. 240 ; 26 L. J. 
M. C. 17 ; 2 Jur. N. S. 1146 ; 5 W. R. 62 ; 7 Cox, 
186; R. V. Green^ Dears. & B. 113; R. v. Bowman^ 
6 C. i& P. 337 ; 2 Hawk. P. C. c. 35, s. 8 ; R. v. 
Turner, R. & M. C. C. 239 ; Vaua^s Case, 4 Rep. 44) by 
a Court of competent jurisdiction ( Wemyss v. Hopkins, 
L. R. 10 Q. B. 378 ; 44 L. J. M. C. 101 ; 33 L. T. 
9 ; 23 W. R. 691 ; R. v. Miles, 24 Q. B. D. 423; 
64 J. P. 549 ; 17 Cox, 9 ; 69 L. J. M. C. 66 ; 62 
L. T. 672 ; 38 W. R. 334) of the offence charged 
in the indictment, or of some offence of which he 
might be convicted on that indictment [R. v. King, 
(1897) 1 Q. B. 214 ; 66 L. J. Q. B. 83; 75 L. T. 
392; 18 Cox, 447 ; 61 J. P. 329). 

In 2 Hawk. c. 35, s. 1, it is laid down that '^ the plea of 
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autrefois acquit is grounded on the maxim tKat a man shall not 
be brought into danger of his life for one and the same offence 

more than once Where a man is once found not guilty, 

on an indictment or appeal free from error, and well commenced 
before any Court which hath jurisdiction of the cause, he may 
by the conmion law in all cases whatsoever plead such acquittal 
in bar of any subsequent indictment or appeal for the same 
crime." 

Rule 151. — A person acquitted of a minor offence 
cannot be charged again with a greater offence, pro- 
vided that on the trial for the latter, he might pro- 
perly be convicted of the former offence. 

This is really an amplification of the last part of Bule 150. 

''A. pleads autrefois convict or acquit to an indictment for the 
murder of B., and proves a previous conviction or acquittal for 
the manslaughter of B., or for the concealment of birth of B. 
The plea is proved " (Steph. Dig. Cr. Proc. 174). 

The two foregoing rules were not, though now indubitably 
law, always recognized by the judges. 

In Vandercomb's Case (2 Leach, p. 720; 2 East, P. 0. 519), 
Buller, J., in delivering the judgment of all the judges, said that 
the principle to be applied in determining whether a particular 
plea was good was, that, '^ Unless the first indictment were such 
as the prisoner might have been convicted upon by proof of 
the facts contained in the second indictment, an acquittal on the 
first indictment can be no bar to the record." 

In E. V. Gilmore (15 Cox, 85), Huddleston, B., said: ''The 
plea proceeds upon the well-recognized maxim, ' Nemo debet bis 
vexari pro eadem causa,^ 5 Bep. 61, and the authorities clearly 
show that an accused person who relies upon a previous acquittal 
must make out satisfactorily that he has been acquitted of the 
identical charge before, or that he could upon the trial of the 
first indictment have been lawfully convicted of the ofEence which 
was charged in the second indictment." 

And, to deal with the dictum in Vandercomb's Case first, the 
facts were : The accused was, first, tried on an indictment which 
charged burglariously breaking and entering a dwelling-house 
and stealing therein. The evidence not establishing the larceny, 
an acquittal was directed, and the accused was then indicted for 
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the same burglary with intent to steal. A plea of autrefois 
acquit was advanced, and was held bad on the ground that in 
the first indictment a verdict of burglary with intent to steal 
could not have been found. 

Now, judged by the principle enunciated in the rules, it is 
open to doubt if the decision was right. It is true that, on an 
indictment for breaking and entering with intent to steal, a ver- 
dict of breaking and entering and stealing could not be found ; 
but it is extremely likely that evidence of breaking and entering 
and stealing would support such an indictment. 

Gould there be stronger presumptive evidence of intent than 
the commission of the act charged to be intended f Would not a 
jury be justified in finding on the bare evidence of an act com- 
mitted an intent to commit the act ? 

If this is correct, the accused in the above case was twice 
placed in jeopardy for the same offence, thus offending against 
the very basis of the principle (see also 2 East, P. C. c. 15, s. 29, 
p. 520, and Buss. Cr. 1, p. 38). 

It also seems dear that unless Bule 151 is law, a person might 
be well tried twice or more often for the same offence, though 
called by a different name. 

In R, V. Gilmore (ubi supra), Huddleston, B., did not go far 
enough, but otherwise his opinion seems correct. 

In order to illustrate the principle of the above rules on this 
veiy important point, I cite a few of the more prominent cases : — 

E, V. By land (Buss. Cr. 1, 45), where it was held that an 
acquittal on a coroner's inquisition for child murder 
bars an indictment for concealing the birth of the same 
child. 

R. V. Salvi (10 Oox, 481, n. ; 0. 0. 0. Sess. Papers, Vol. XLVI. 
p. 884), where it was held that an acquittal on an indict- 
ment for wounding with intent to murder could not be 
pleaded in bar of an indictment for wilful murder. 

R. V. Elrington (1 B. & S. 688; 31 L. J. M. 0. 14; 8 Jur. 
N. 8. 97 ; 5 L. T. 284 ; 10 W. B. 13 ; 9 Cox, 86), where 
it was laid down by Cockburn, C.J., 'Hhat a series of 
charges shall not be preferred, and whether a party 
accused of a minor offence is acquitted or convicted he 
shall not be charged on the same facts in a more aggra- 
vated form." 
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In this case, under sects. 27 — 29 of 9 Geo. 4, c. 31, which 
are now re-enacted by 24 & 25 Vict. c. 100, ss. 44, 45, a 
complaint of assault or battery had been made to justices 
who dismissed the complaint, and gave the accused a cer- 
tificate of dismissal. Subsequently an indictment was laid 
against him, founded on the same facts, and charging 
assault and battery, accompanied by malicious cutting and 
wounding so as to cause grievous or actual bodily harm. 
A plea of autrefois acquit was held good ; but the dictum 
of Cockbum, C.J., is not, in the face of other decided 
cases, good law, the test being as laid down in the rules. 
R, y. Henderson (0. & Mar. 328), where the indictment 
charged obtaining a mare by false pretences. The 
accused pleaded a previous acquittal on an indictment, 
founded on the same facts, for larceny of the mare. By 
7 & 8 Geo. 4, c. 29 (now 24 & 25 Vict. c. 96, s. 88), a 
person indicted for the misdemeanour of obtaining by 
false pretences shall not be entitled to be acquitted if the 
facts prove a larceny ; and no person tried for such false 
pretences shall be prosecuted afterwards for larceny on 
the same facts. 

I have seen it stated on the authority of this case '* that an 
acquittal on an indictment for larceny is no bar to an indictment 
for the same offence charged as ' obtaining by false pretences"'; 
but in the report of the case I can find nothing to bear out this 
view. 

Certainly there is no definite decision on the point, and it 
seems, on principle, that such a plea is good if the facts would 
sustain an indictment for larceny, as otherwise the accused would 
have been subjected to two trials for the same offence — larceny. 

To argue that the statute only prevents the discharge of one 
accused of false pretences, if larceny is proved, and does not 
make the conviction one for larceny, appears to me to be a sad 
instance of quibbling, and is, moreover, opposed to the principle 
on which the plea is founded. 

In jR. V. Kinp (1897, 1 Q. B. 214; 66 L. J. Q. B. 87; 75 L. T. 
392 ; 18 Cox, 447 ; 61 J. P. 329), it was held that a person who 
has been convicted upon an indictment for obtaining credit for 
goods by false pretences, or other fraud, cannot afterwards be 
tried upon an indictment for larceny of the same goods ; and 
this decision is entirely in conformity with the said principle. 
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In amTing at this oorrect decision the Court does not seem to 
have been guided by the ordinary rule ; but then the case was 
exceptional, and, illustrating as it did the occasional eccentricity 
of Courts of county quarter sessions, can hardly be elevated 
into the foundation of a principle. 

That any Court should have tried a man on an indictment for 
larceny of the yeiy goods he had just been convicted of obtaining 
by false pretences is almost outside the bounds of serious con- 
templation. 

It is little wonder, therefore, that Hawkins, J., should have 
stigmatised the course taken in this case as *' altogether inoon- 
sifitent with what is right and just." 

In R, T. Gilmore (15 Cox, 85), the accused was indicted under 
24 & 25 Yict. c. 100, s. 32, for unlawfully . . . throwing on a 
railway five poles with intent to endanger the safety of passengers. 
There was an acquittal, and the accused was then indicted under 
24 & 25 Vict. c. 97, s. 36, and 24 & 25 Vict. c. 100, s. 34, upon 
the same facts, with the misdemeanour of unlawfully endanger- 
ing the safety of passengers and obstructing an engine, &c. A 
plea of autrefois acquit was held bad, on the g^und that as, on 
the first indictment, the accused could not have been convicted of 
the offence charged in the second indictment, there could not 
have been a conviction on the charge in the first indictment, 
and he had not been placed in peril in respect of that offence. 

In R, v. O'Brim (15 Cox, 29; 46 L. T. 177), accused were 
tried for larceny at common law, and in a second count for 
** receiving the goods aforesaid." They were acquitted, as it 
was shown that the so-called ''goods" were '' fixtures in a 
building." They were then tried upon another indictment 
under 24 & 25 Vict. c. 96, s. 31, for stealing the fixtures, and 
pleaded autrefois acquit. It was held by the Court for Crown 
Cases Eeserved that the plea was bad. 

In giving judgment, Coleridge, L. C. J., said : '* The count for 
receiving in the first indictment was for receiving the goods and 
chattels aforesaid before then feloniously stolen, that is, stolen 
in the sense of the common law. That count does not apply to 
a charge of receiving stolen property, which is only made an 
offence by statute. The prisoners therefore were never in 
jeopardy in respect of the count for receiving in the first 
indictment." 
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The Table of Offences in the Appendix should be considered 
also in connection with this subject, as to which it may be said 
that an acquittal for an offence charged in an indictment in 
respect of which there could have been a conviction for an 
offence not so charged will support a plea of autrefois acquit in 
respect of the latter offence. 

Rule 152. — A plea of autrefois acquit will not be 
held good, if it appears that the acquittal relied on 
was brought about by a defect in the indictment, 
althouffh such defect could have been amended^ by the 
Court. 

This rule is, in the main, incorporated in Bule 150, but I have 
repeated it here with the object of laying stress upon the deci- 
sion in R, V. Green, That decision, in so far as it is of special 
importance, is contained in the italicised words. 

In R. V. Green (Dears. & B. 113 ; 26 L. J. M. 0. 17 ; 2 Jur. 
N. 8. 1146; 5 W. E. 52 ; 7 Cox, 186), a prisoner was indicted 
for stealing boots the property of A. In fact they belonged to B. 
The mistake being discovered before the grand jury separated, 
an acquittal was taken on the indictment, and a fresh indictment 
sent up laying the property in B. On true bill found, the 
prisoner pleaded autrefois acquit. The plea was held bad, on 
the ground that the prisoner had never been in peril of conviction 
on the first indictment. It was also held that the fact that the judge 
could have amended that indictment and did not was immaterial. 

In R, V. Drury (3 Oar. & K. 193), it was held that where a 
judgment is reversed on writ of error, the prisoner cannot plead 
autrefois acquit or autrefois convict in bar, he never having been 
in jeopardy in that case, and a judgment reserved being the same 
as no judgment. Aliter, if unreversed ( Vaua^s Case, 4 Eep. 44 ; 
2 Hale, 258). 

Rule 153. — A plea of autrefois acquit^ on the trial 
of an indictment charging an accused as a principal 
felon, made to an indictment charging an accused 
as an accessory before the fact, to the same felony 
is good. 

The contrary was held in R. v. Birchenough {\ Mood. 0. 0. 477), 
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but since then, 24 & 25 Vict. c. 94, s. 1, has been passed, and bj 
this it is enacted that '* whosoever shall become an accessory 
before the fact to any felony . . . may be indicted, tried 
and convicted, and punished in all respects as if he were a 
principal felon." 

So although, on the first occasion, the accused might have 
been proved to have been, in law, only an accessory before the 
fact, he would nevertheless have been convicted, by virtue of the 
above Act, as a principal. Therefore, to try him a second time 
as an accessory would be to twice place him in peril of conviction 
for the offence of being accessory to a felony. And this, as has 
been seen, the law will not allow. 

Rule 154. — A plea of autrefois acquit must be 
tried by a jury sworn for that purpose [R. v. Bird^ 
2 Den. C. C. 94—98 ; T. & M. 374 ; 20 L. J. M. C. 
20; 15 Jur. 193; 5 Cox, 20) [unless counsel for 
the Crown, in the exercise of his discretion, offers 
no evidence on the indictment]. 

There is no precise legal authority for the bracketed words, 
but in practice counsel for the Crown would not think of taking 
up the time of the Clourt in trying an issue, if he were convinced 
that the plea would be successful. 

EuLE 155. — The onus being on the accused to 
prove his plea, he should first put in a certified 
copy of his previous acquittal (14 & 15 Vict. c. 99, 
8. 13), and then prove his identity with the person 
so acquitted by his own evidence or the evidence of 
others. 

This is the general rule, but in exceptional cases it would not 
be followed. 

See R. V. Parry (7 0. & P. 836), where two indictments were 
found at the same assizes, and on the trial of the second the 
accused was allowed to prove his acquittal on the first by reading 
the first indictment and the entry of the verdict. 

And, further, the difficulties of proving an acquittal in an 
exceptional case were discussed by Parke, B., in R. v. Bird, 
supra, as follows: — ''There would not be much difficulty in 
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applying it to an ordinary charge of felony — ^larceny, for instance, 
of the goods of A. B., or an ordinary charge of assault upon A. B. 
The prisoner charged on such an indictment would have to 
satisfy the Court, first, that the former indictment, on which an 
£U)quittal took place, was sufficient in point of law, so that he was 
in jeopardy upon it ; and secondly, that in that indictment the 
same offence was charged, for the indictment is in such a form 
as to apply equally to several different offences. To prove the 
identity of the offence may not always be easy. If more or less 
evidence is gone into on the first trial, the difficulty is little ; if 
none is offered, and the acquittal takes place, it is still an 
acquittal, entitling the prisoner to an exemption from any sub- 
sequent trial for the same offence. 

*' In such a case there is more difficulty in^showing what the 
offence charged was, but it may be proved by the testimony of 
the witnesses who were subpoenaed to go, and did go, before the 
grand jury by the proof of what they swore, or perhaps by a 
grand juryman himself, or by the evidence of the prosecutor, or 
by proof how the case was opened by the counsel for him ; in 
short, by any evidence which would show what crime was the 
subject of the inquiry, and would identify the charge and limit 
and confine the generality of the indictment to a particular 
case." 

Rule 156. — ^An acquittal by a competent Court 
in a foreign country will sustain the plea. 

The proper method of proving such an acquittal is by produc- 
tion of an exemplification of the record under the public seal of 
the foreign country. In /?. v. Hutchinson (1 Leach, 135), where 
the report nms, ^* As in the case of Mr. Hutchinson, who had 
killed Mr. Colson in Portugal, and was acquitted there of the 
murder, and being afterwards apprehended in England for the 
same fact, and committed to Newgate, he was brought into the 
Court of King's Bench by habeas corpus, where he produced an 
exemplification of the record of his acquittal in Portugal," the 
judges all agreed that, as he had already been acquitted of the 
charge by the law of Portugal, he could not be tried again for 
it in England. 

Rule 156a. — The plea of autrefois convict is sua- 
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tained if the accused proves that he has been con- 
victed of either the same offence as that charged in 
the indictment pleaded to, or of an offence of which 
he might be convicted on that indictment. 

Mutatis mutandisy the same principles and rules apply to this 
plea as to autrefois acquit, and the same cases illustrate those 
principles, and therefore I do not deem it desirable to discuss it 
in detail. One or two matters which are equally applicable to 
both pleas I think it desirable to deal with infra. 

Rule 157. — A summary conviction for assault 
under 24 & 25 Vict. c. 100, ss. 42, 45, is a bar to an 
indictment for the same assault, although woundinj 
and other aggravating circumstances are alleges 
therein. 

E, V. Miles, 24 Q. B. D. 423 ; 59 L. J. M. 0. 66 ; 62 L. T. 
572 ; 38 W. E. 334 ; 17 Cox, 9 ; 54 J. P. 549. 

The statute referred to makes it incumbent on justices on 
dismissal of a charge of assault to g^TO a certificate of such dis- 
missal to the accused, and by sect. 45 it is enacted that a person 
who has obtained such a certificate, granted after a hearing on 
the merits {Eeed v. Nutt, 24 Q. B. D. 669 ; 69 L. J. Q. B. 711 ; 
62 L. T. 635 ; 38 W. E. 621 ; 54 J. P. 599), or who, having been 
convicted, shall have paid the penalty or suffered the imprison- 
ment demanded, '' shall be released from all further or other 
proceedings, civil or criminal, for the same cause." 

In B. V. Miles (ubi supra) the charge was not dismissed, but 
no fine or imprisonment was awarded, the justices, under 42 & 43 
Vict. c. 49, s. 16, merely binding over the accused to be of good 
behaviour. It was held that, apart from the statute, the plea 
of autrefois convict was good. 

Hawkins, J., in delivering judgment, said: "Where a 
criminal charge has been adjudicated upon by a Court having 
jurisdiction to hear it and determine it, that adjudication, whether 
it takes the form of an acquittal or conviction, is final as to the 
matter so adjudicated upon, and may be pleaded in bar to any 
subsequent offence, whether with or without circumstances of 
aggravation [and whether such circumstances of aggravation 
consist of the offence having been committed with malicious and 
wicked intent, or by reason that the committal of the offence was 
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followed by serious consequences]." Tlie words in brackets do 
not, as will be seen from the other cases, correctly state the law. 
See supra; E, v. Miles ; and 7 Will. 4 & 1 Vict. c. 85, s. 17. 

In R. V. Walker (2 M. & Bob. 446), it was held by Coltman, J., 
that a conviction by justices, for an assault by wounding, was a 
bar to an indictment for the same assault and wounding with 
felonious intent to maim, disable and do grievous bodily harm. 

At the time when this case was tried, the law allowed a 
prisoner indicted for such a felony to be convicted of an assault. 
This has now been altered by 14 & 15 Vict. c. 100, s. 10, and the 
case is no longer good law. 

Rule 158. — ^A summary conviction or acquittal 
{Hartley v. Hindsmarsh^ L. R. 1 C. P. 553 ; 35 L. J. 
M. C. 255 ; 1 H. & R. 607 ; 12 Jur. N. S. 502 ; 14 
W. R. 862) for an assault under 24 & 25 Vict, 
c. 100, s. 42, is not a bar to an indictment for man- 
slaughter upon the death of the person assaulted 
consequent upon the same assault. 

This rule, which is easily derivable from the principle of these 
pleas, was given expression to in R. v. Morris (L. R. 1 C. C. R. 
90 ; 36 L. J. M. 0. 84 ; 16 L. T. 636 ; 16 W. R. 990 ; 10 Cox, 
480), where, after a conviction for assault, an indictment for 
manslaughter on the same facts was found, and a plea of autre^ 
fois convict thereto was held not good. 

Kelly, 0. B., dissented from the majority of the Court, holding 
that the plea was good, on the ground that to allow a conviction 
on the indictment would be ^' to punish a man twice for the very 
same cause." 

With all respect to that learned judge, it could scarcely be 
reasonably argued that assault and manslaughter are identical 
offences. More than that, the principle on which these pleas are 
based did not apply. Further, in R, v. Miles (ubi supra)^ 
Hawkins, J., said : " But it is not every conviction or acquittal 
for a common assault which will operate as a bar to an indict- 
ment for an offence in which that assault is an element." 

• See also R. v. Elrington {supra, p. 103) ; R, v. Walker {supra) ; 
Wilkinson v. Button (32 L. J. M. C. 152) ; and R. v. Stanton (5 
Cox, 324), in which case the accused was charged with wounding 
with intent to murder, and was convicted of a common assault. 
(This was before 14 & 16 Vict. c. 100, s. 17.) He had previously 
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been Bummarily convicted of a common assault f oimded on the 
same facts. 

Erie, J., said that the first conviction could have been pleaded 
in bar of the indictment. 



Autrefois Attaint. 

Rule 159. — This is a plea that the accused being 
legally dead is not liable to prosecution. The same 
formal rules apply as in the two foregoing pleM. 

In olden times, if a man were condemned capitally, which 
means that he became ctviliter mortuus^ he was said to be 
attainted, and his property was forfeited and his blood corrupted. 

By 7 & 8 Oeo. 4, c. 28, attainder was not allowed to be pleaded 
in bar except for an offence identical with that charged in the 
indictment. 

By 33 & 34 Yict. o. 23, s. 1, '' attainder and forfeiture and 
corruption of blood " were abolished, save in the case of out- 
lawry, in all cases of treason and felony. Consequently, only in 
cases of outlawry can the plea be made. 

It would, I conceive, apply where an outlaw was charged with 
felony in respect of which he was outlawed, but such a case is 
scarcely likely to arise (see Steph. Dig. Cr. Proc, p. 149). 

Pardon. 

Rule 160. — The plea of pardon is a plea that the 
Sovereign has pardoned the accused for the offence 
charged against him. It must be specially pleaded 
and at the earliest opportunity on arraignment, 
otherwise (except in the case of a statutory pardon, 
which need not be pleaded : but see 2 Hale, 252 ; 
3 Co. Inst. 334; Fost. 43 ; Staunf. 105; Plowd. 83, 
84) it will be considered to have been waived (R. v. 
Lord Norris, 7 RoUe Rep. 297). 

This plea is proved by the production ol the pardon under the 
Gbeat Seal or, in the case of felony, by the Sovereign's sign 
manual, as provided by 7 & 8 Geo. 4, c. 28, s. 13. And supple- 
mentary evidence may be given, as in the foregoing pleas. 
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Rule 161. — The effect of a pardon is to place the 
pardoned in the same position as before his con- 
viction. 

Hay v. Tower Division Justices^ 24 Q. B. D. 561. 

Rule 162. — In treason and felony the effect of a 
plea to the jurisdiction and a plea of pardon, ap- 
parently, is that the accused pleads over, but m 
misdemeanour the judgment is final (unless the 
Court allows a plea over) if judgment is for the 
Crown ; if for the accused, that he go free. 

This would seem to be so on general principles, but there is a 
great dearth of authority on the subject {R, v. Goddard, 2 Lord 
Eaym. 920). 

In 2 Hale, p. 256, this is stated to be the law in the case of 
felonies, but as to misdemeanours nothing is said. In practice, 
it is safe to say that in all cases the accused would be allowed to 
plead over {R. v. Strahan, 7 Cox, 85). 

Rule 163. — The effect of a plea in abatement is 
that judgment for the Crown is, in misdemeanours, 
final, unless the Court allows a plea over, and in 
treason and felony that the accused pleads over. If 
judgment is for the accused, the indictment is 
quashed. 

R. V. Gilson, 8 East, 107 ; Steph. Dig. Or. Ptoc. 173. 

Rule 164. — The effect of pleas of autrefois acquit 
and autrefois convict is: (1) In treason and felony, 
the defendant being allowed to plead not guilty at 
the time of making the second plea, after judgment 
for the Crown the case proceeas on the plea of not 
guilty. If the accused has not pleaded not guilty 
with the special plea, he is afterwards allowed so to 
plead. (2) In misdemeanour judgment for the 
Crown is final, unless the Court allows the defen- 
dant to plead over (B. v. Strahan^ 7 Cox, 85). 
(3) In every case judgment for the accused is final. 



PLEAS. 113 

There are many authoritieB establishing the validity of these 
roles, but the practice is so well defined that I think it unneces- 
sary to cite them. 

In 2 Hale, pp. 256, 257, it is stated as follows: ''And regu- 
larly, in all cases of felony or treason, where a man pleads a 
special matter, though he conclude his plea with not guilty to 
the felony, or doth not conclude it so, yet if his plea be tried or 
found, or ruled against him, he shall be put to his plea of not 
guilty, and be tried for the felony, for though a man shall lose his 
land in some cases for mispleading, yet he shall not lose his life 
for mispleading." 

As to the judgment for the Crown being final in misdemean- 
ours, there is no doubt that the law is such. R. t. Goddard 
(2 Lord Eaym. 922), where Holt, 0. J., said : '' A man could not 
plead over in any case but in treason or felony, and not in case of 
a misdemeanour" (2 Salk. 171). But it is most probable that 
the Courts would, in a fit case, allow the defendant to plead over 
(see R. y. Strahan, 7 Coz, 85). 

The effect of a plea of autrefois attaint would probably be the 
same as in the two preceding pleas, but the matter is not free 
from doubt, and, being of merely antiquarian interest, needs no 
further discussion. 

Plea of Not Guilty. 

EuLE 165. — By the plea of not guilty the accused 
puts the prosecution to the proof of every material 
averment in the indictment. 

This plea can be, and is nearly always, made yerbally (7 & 8 
Geo. 4, c. 28, s. 1), but in an appropriate case, e.p., libel, it may 
be made in writing. In the High Court it is made by filing at the 
Crown Office apracipe (see C. 0. E. 128 — 133, and Form 78). 

This plea, unless on a removed indictment sent down for trial 
as a King's Bench record {R, y. Barrett, 2 Lewin^ 264), may be 
withdrawn by leave of the Court {R, v. Broion, 17 L. J. M. C. 
145) before sentence has been passed {R, v. Selhe, 9 C. & P. 346). 

Under this plea the accused " may prove any matter relevant 
to his guilt, whether by way of traverse or by way of confes- 
sion and avoidance" (Steph. Dig. Cr. Proc. 173). 

There are two special pleas of not guilty, which it will be con- 
venient to deal with under this rule, namely, a plea by a pariah 

B.R. I 
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or coaniy to an indictment for not repairing a road, &c., and a 
plea of justification in libel. 

As to the first; in Chitty's Criminal Law (Vol. m. p. 652), it ia 
said : '^ The case of highways is about the only instance in which 
the merits of a criminal charge cannot always be investigated 
under the general issue." In the case of a denial of liability to 
amend, '4t is settled that if the defendants are those who of 
common right ought to repair, or the parish at large, they 
cannot throw the liability from themselves upon any others by 
pleading the general issue, but must state the liability of the other 
parties in a special plea." 

Although, except in the High Court, where all pleas must be 
written, there does not seem to be any rule that such a plea must 
be written, still it is the invariable practice to put it into writing. 

A form of such a plea would be : — 



The inhabitants of ' 

theparishof H. H. 

ats 

The King, 



And A. B. and C. D., two of the inhabi- 
tants of the said parish of H. H., in the 
said county of D., by J. J. their attorney 
come into Court, and having heard the 
indictment read, on behalf of themselves and the rest of 
the inhabitants of the said parish of H. H., except the 
inhabitants respectively of the township of R. and the 
township of S., in the said parish of H. H., in the said 
county, say that our Lord the King ought not further 
to prosecute the said indictment against them, because 
they say .... And this they are ready to verify. 
Wherefore they pray judgment. 

To this there can be a replication and a rejoinder, but these 
pleadings seem to have fallen into disuse, and, except in the 
High Court, would scarcely ever be used. 

Both this plea and the following should, if written, be signed by 
counsel, solicitor, or party if def endiog in person, and such writing 
and signature are essential in the High Court (C. 0. B. 128, and 
Form 79). 

As to the second special plea, on the trial of an indictment for libel, 
a plea of not guilty does not assert the truth of the alleged libel. 

In order to justify there must be a subsidiary plea. It must 
allege, (1) truth ; (2) publication for the public benefit ; and must 
contain particulcurs of the facts by reason of which the publication 
was for the public benefit. 
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The plea ought to be properly drawn, but it may be pleaded 
orally, though it is customary to put it in writing when justifi- 
cation is pleaded. In any event the particulars must be given 
in writing. 

In the High Court this plea must be in writing, and must be 
signed by counsel, solicitor, or party if defending in person 
(C. 0. E. 128, and Form 81). 

A sufficient form would be : — 

)The said A. B. having heard the indictment read, 



to wit. ) says that, while protesting that he is not guilty of the 
charge therein contained, our Lord the King ought not 
to further prosecute the said indictment against him, 
because he says that the words complained of in the said 
indictment are true in substance and in fact, and were 
written and published by him for the benefit of the 
public, and this he is ready to verify. 

The facts by reason of which the publication was for 
the public benefit are as follows : — 

{Here set out the facts relied aw.) 
Wherefore he prays judgment. 

Rule 166.— By the Habeas Corpus Act, 1679 (31 
Car. 2, c. 2), 8. 7, it is enacted, *^ That if any person 
shall be committed for high treason or felony, 
plainly and specially expressed in the warrant of 
commitment, upon his prayer or petition in open 
Court, the first week of the term, or first day of 
the sessions of oyer and terminer or gaol delivery, 
to be brought to trial," shall not be indicted during 
the next term, he shall be let to bail on motion made 
the last day of the term, unless it appear to the 
judge and justices upon oath made that the wit- 
nesses for the King could not be produced that term. 
If he is not tried in the following term, he must be 
discharged from imprisonment. 

I use the word '*term" because it is used in the statute, but 
in Steph. Dig. Or. Proc. it is represented by "sittings" and 

i2 
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'' sessions/' which have the merit of modernity to oommend 
them. 

In the same work, at p. 182, it is stated: '^The section in 
question makes no provision for persons indicted on a committal 
for misdemeanour. They are entitled to be bailed under the 
earlier provision of the Act. In a few words, the result is this : 
A person charged with misdemeanour can be bailed till trial at 
common law, and, under the Habeas Corpus Act, a person com- 
mitted for treason or felony can insist upon being indicted at the 
first sessions after his committal; and if he is not tried upon 
being bailed, unless the witnesses for the Grown cannot appear, 
he can at the second sittings insist on his release without bail 
until he is tried (see E. v. Palmer^ 6 C. & P. 652 ; R. v. Boteen, 
9 C. & P. 509, and 52 & 53 Yict. c. 12, by which if a person 
committed to sessions is not tried therein the next Oourt of 
Assizes may try him or discharge him, or release him on bail, 
unless the delay is due to special reasons ; and if the next seesionB 
has not tried him before the next assizes the judge of assize must 
try or discharge him). 

An application under either of the above Acts may be made in 
open Court (see also p. 50, supra). 

See also the Assizes Belief Act, 1889 (52 & 53 Yict. c. 12). 

Plea of Guilty. 

Rule 167. — By a plea of guilty the accused con- 
fesses himself liable to punishment for the specific 
offence charged against him in the indictment. 

This plea (which is the only admission of fact an accused may 
make) should be made verbally, but in the High Court can be 
made in writing (C. 0. E. 148 — 133). It may be withdrawn by 
leave of the Court. 

In E. V. Flummer (1902, 2 K. B. 339 ; 86 L. T. 836 ; 51 W. E. 
137 ; 66 J. P. 647 ; 20 Cox, 269), it was held that a Court has 
jurisdiction to aUow a prisoner to withdraw his plea of guilty at 
any time before, but not after judgment. 

But quare whether, in the event of a formal objection to an 
indictment, after jury sworn and plea pleaded, the Court could 
properly allow the accused to withdraw his plea for the purpose 
of making a formal objection. 
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CHAPTER Vni. 

CHALLENGES TO THE JURY. 

Rule 168. — The accused having pleaded (or a plea 
having been entered for him), and there being no 
successful application to postpone the trial, the jury- 
are sworn, or are alio wed to affirm. 

See Appendix F., pp. 390—896. 

Rule 169. — An application to postpone a trial 
may be made by either the Crown or the accused 
at any time, after indictment found, before evidence 
is called in support of the charge after plea pleaded 
(R. V. Bolam, 2 M. & Rob. 192; R. v. Fitzgerald, 1 
Car. & K. 201). 

Such an application is usually based on the fact that a material 
witness for the prosecution or defence is unable to attend {R» y. 
Chapman^ 8 G. & P. 538) ; but any cause which would be likely 
to prejudice a fair trial would, in the discretion of the Court, be 
sufficient (see 14 & 15 Yict. c. 100, s. 27). 

If the application is made by accused, and granted, he will be 
remanded in custody ; if by the Grown, the Court will admit him 
to bail, or discharge him on his own recognizance, unless perhaps 
where there are very special circumstances, or the offence is a very 
grave one, or the adjournment has been made necessary by the 
improper behayiour of the accused or his friends in procuring the 
absence of a material witness {R, v. Breadmore^ 7 C. & P. 497 ; R, y. 
Oibom, 7 C. & P. 799 ; see also R. y. Fitzgerald, 1 Car. & K. 201). 

In granting an application to postpone, the Court can make 
any order as to costs that it thinks proper, but it seems that, in 
felony, the prisoner will never be called upon to pay the costs 
incurred by the postponement, whether on his application or not 
{R, y. Hunter, 3 0. & P. 597). The evidence on the hearing of 
the application may be by affidavit, but it can be g^ven vivd voce 
{R. v. Bridgman, 0. & Mar. 271 ; 22. v. Savage, 1 Car. & K. 257). 
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Rule 170. — Every man between the age of 
twenty-one and sixty years, not being an outlaw, 
who has not been convicted of any infamous crime, 
and remains unpardoned, is qualified and liable to 
serve on juries, provided he has the necessary pro- 
perty or other qualification. 

In Ireland a man over sixty, though exempt, is not disquali- 
fied {Mulcahy y. R.^ L. B. 3 H. L. 306) ; hut compare the Irish 
Jury Act (3 & 4 Will. 4, c. 91), ss. 1 and 20, with the English 
Jury Act (6 Geo. 4, c. 50), ss. 1 and 27. 

This rule is stkted in very general terms, and those wishing to 
go into its details should refer to the Juries Acts, 6 Geo. 4, c. 50, 
and 33 & 34 Vict. c. 77, and the statutes, 45 & 46 Yict. c. 50, 
s. 186, and 51 & 52 Vict. c. 41, s. 89. 

There are other statutes dealing with exemption from liability 
of serving on juries, but it is imnecessary to set them out here. 

If a juror, who by reason of nonage, &c. is without a qualifi- 
cation, serves on a jury, the verdict will be set aside and a new 
trial ordered {R. v. Tremearne, 7 D. & E. 684 ; 5 B. & C. 264 ; 
4 L. J. (0. S.) K. B. 157 ; 29 R, R. 234. And see R. v. Mellor, 
Dears. & B. 468 ; 27 L. J. M. C. 121 ; 4 Jur. N. 8. 214 ; 6 W. R. 
322 ; 7 Cox, 454). If a juror when summoned does not attend 
he may be fined (see p. 70, aupra). See pp. 391 — 396. 

Rule 171. — Every juror in a trial in a criminal 
Court other than the High Court is a common juror. 
In the High Court, in cases of misdemeanour, but 
not in treason or felony, a special jury may be 
ordered. 

C. 0. E. 1886; 2, 168. 

An alien is now tried exactly as if he were a natural-bom 
subject, his former right to trial by a jury de medietate linguae 
being abolished by the Naturalisation Act, 1870 (33 & 34 Yiot 
c. 34). 

After plea pleaded, the Clerk of the Arraigns reads over the 
names and sometimes the addresses of the twelve jurors m the 
box, having previously stated to the accused: '*The following 
are the names of the jurors who shall try you. If you have 
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any objection to make to them or any of them, joa shall make 
it as they come to the book to be sworn and before they are 
sworn, and you shall be heard." 

Each juror in felony is sworn separately ; in misdemeanour, 
all are sworn at the same time, three holding one book. 

Rule 172. — Objections to jurors or a juror are 
taken by challenge. Before being called upon to 
exercise his right of challenge, an accused is entitled 
to have the whole jury panel read over to him (-R. 
V. Fro8t, 4 St. Tr. N. S. 122 ; 2 Mood. C. C. 140 ; 4 
Jut. 53; 9 C. & P. 135). In treason only, the 
accused has a right to a copy of the jury panel 
(7 & 8 Will. 3, c. 3, s. 7 ; 7 Anne, c. 21, s. 14). 

In practice, the panel is never called over, but when twelve 
men are in the jury box the process of swearing them commences. 

The proper time to challenge an individual juror is when his 
name is called and before he is sworn (and before he has repeated 
the words of the oath, Steph. Dig. Or. Froc. 186), or has affirmed. 

(See Bull. N. P. 207 ; R, v. Key, 2 Den. 0. 0. 347 ; 3 Car. & K. 
871 ; 21 L. J. M. 0. 38.) 

No challenge, either to the array or to the polls, can be made 
before a full jury has appeared {R, v. Edmonds , infra: R* v. 
Lacey, 3 Cox, 517). 

Rule 173. — Challenges are either (1) to the array 
or (2) to the polls. 

Challenges to the array are always For cause. 
Challenges to the polls are either (1) Peremptory 
or (2) For cause. 

Rule 174. — A challenge to the array is an objec- 
tion to the whole panel of jurors, and is really an 
allegation that the panel has not been properly 
returned, and is based either on the default or the 
partiality of the sheriff or other officer concerned in 
the return of the jury, which can either be estab- 
lished as a fact or can be inferred from certain facts. 

It is stated in certain text-books that challenges to the array 
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are divided into principal cballengeB and those for fayour, but I 
am quite unable to distinguish between these two (alleged) 
classes. The distinction, if it exists, appears to be that in a 
principal challenge the allegation is of itself, if true, sufficient 
to show partiality, and will be disposed of by the Court, but that 
in a challenge /or /atrour the alleged facts must be left to a juiy 
to draw the inference suggested. 

(See Co. Litt. 156 a ; Bac. Abr. Juries (E.) 1 ; 12 Dyer, 867.) 

At the present time, the Court would almost invariably, unless 
the point was glaringly plain, appoint triers in the case of all 
such challenges, and so the distinction is of small practical 
importance. 

Rule 175. — A challenge to the array must be 
precise (R. v. Hughes^ 1 Car. & K. 235), and should 
be in writing {R. v. Edmonds^ 1 St. Tr. N. S. 785, 
916; 4 B. & Aid. 471), although it is not absolutely 
essential that it should be so {Mat/or of Carmarthen 
V. Uvans, 10 M. & W. 274). 

For examples of successful '* principal" challenges, where the 
sheriff is the actual prosecutor or party aggrieyed, see R. t. 
Sheppard, 1 Leach, 101 ; R. v. aDoherty, 6 St. Tr. N. S. 831 ; 
R. V. Edmonds, 1 St. Tr. N. S. 785 ; 4 B. & Aid. 471 ; and R. y. 
Hughes, 1 Car. & K. 235, where a challenge to the array on 
the ground that the sheriff *'has not chosen the panel unin- 
differently and impartially as he ought to have done and that the 
panel is not an indifferent panel," was held bad, as being too 
indefinite. 

In the High Court the alleged partiality in the master of the 
Crown Office is no ground for a challenge to the array, he being 
the officer of the Court expressly appointed to nominate the 
jury (see R, ▼. Edmonds, supra). 

The following is a Form of Challenge to the array : — 

"And hereupon the said A. B. prays judgment of the 
panel of the tales aforesaid, because he says that he is prose- 
cuted by certaio persons styling themselves the constituted 
association ; and that the said panel of the tales has been 
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made by J. S., Esquire, sheriff of the county of ; and 

he says that the said J. S., Esquire, at the time of the 
making of the said panel, was one of the subscribers to the 
said association, and one of the prosecutors of this indictment, 
and this he, the said A. B., is ready to verify ; therefore he 
prays judgment that the said panel may be quashed." 

Rule 176. — If the Court will not decide the 
validity of the challenge, then triers are selected, 
and their verdict settles the matter. 

The triers may be selected from the bystanders, but generally 
two of the jury are chosen. 

If the challenge is allowed the array is quashed (t.6., sot aside), 
and a ventre is awarded to the coroner, or, if it is quashed against 
him, to two persons chosen by the Court, who are termed Elisors. 
The array returned by them cannot be quashed (Co. Litt. 158 a). 
For the proceedings on the trial of a challenge, see R, v. Edmonds, 
1 St. Tr. N. 8. 785 ; 4 B. & Aid. 471. 

As to oath and a£B.rmation by triers, see Appendix F., p. 391. 

Rule 177. — A challenge to the polls is either for 
cause or peremptory, and is an objection to an 
individual juror, and such a challenge may be 
repeated until the panel is exhausted. 

Rule 178. — The prosecution or the defence may 
challenge any number of jurors for cause (or a juror 
may allege incapacity in himself) (4 Hargr. St. Tr. 
740; and see Mansell v. if., 8 St. Tr. N. S. 831 ; 
Dears & B. C. C. 375; 8 E. & B. 64; 27 L. J. 
M. C. 4). 

A cause of challenge may Lo — 

(1.) Propter honoris respectum — i.e.^ where a peer 
is returned as a juror. 

(2.) Propter defectum — ^.^., where there is a want 
of qualification in respect of age, or under 
the statutes dealing with juries. 

(3.) Propter affectum — i.e.^ where there is par- 
tiality, actual or to be presumed from 
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words, relationship, employment, or other 
circumstances. 
(4.) Propter delictum — «.^., where the juror is 
an outlaw, or has been convicted of an 
unpardoned infamous crime, e.g.^ treason 
or felony, perjury, conspiracy. 

A challenge for cause to the polls, unless the objection is so plain 
that the Court could readily decide the point itself, is tried as fol- 
lows: If the first juror is challenged the Court appoints two 
triers, and they sit as the jury, the onus being on the challenger 
to make out his case. If the objection fails, that juror and the 
triers sit to hear the next objection. If that fails the triers are 
dispensed with, and the two jurors sit and try any other objec- 
tion. But if at first, or at any time, there are two jurors avail- 
able the triers are not wanted. 

Rule 179. — A challenge for cause to the polls 
should be put in writing where practicable. 

In practice, the objection is almost always made yerbally, but 
in strict law it should be in writing ; and, moreover, where the 
objection is propter delictum, it would also be more convenient to 
have it written, as such an objection must be evidenced by pro- 
duction of the record of conviction (see R, v. Hughes^ 1 Car. & K. 
235). 

Rule 180. — A juror who has been challenged 
may be examined as to his qualification or partiality. 

R. y. Dowling, 2 St. Tr. N. S. 381. See, as to his examination, 
2 Hawk. c. 43, s. 28; R, v. Cook, 13 St. Tr. 311, 334; R, v. 
Edmonds, 1 St. Tr. N. S. 923 ; 4 B. & Aid. 471 ; R. v. Martin, 6 
St. Tr. N. S. 925 ; and R. v. Cuft/, 7 St. Tr. N. S. 467. Before 
challenge, a party is not entitled to question a juror with a 
view to discovering whether a cause of challenge exists in his 
case {R. v. Stewart, 1 Cox, 174). 

Rule 181. — ^All challenges on the part of the 
Crown must be for cause. 

6 Geo. 4, c. 50, s. 29. 
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In other words, the Grown has no right of peremptory 
challenge. In practice, however, if the Crown objects to a 
certain juror, the juror is ordered to '^ stand by " until the panel 
has been exhausted {R. y. Parry, 7 0. & P. 836 ; E. v. Leach, 9 
0. & P. 499). 

If, without counting the jurors so ordered to stand by, and 
those peremptorily challenged by the accused, there are not 
twelve jurors left, then, if the accused has challenged any for 
cause, he must justify his challenge in each case. 

If, after counting the number of his peremptory challengeB 
and those substantiated for cause, there are still not sufficient 
left to form a jury, then the Crown must justify its individual 
challenges. See Mansell v. R,, Dears. & B. C. C. 375 ; 8 E. & 
B. 64 ; 27 L. J. M. C. 4 ; 4 Jur. N. 8. 432. 

Until the accused has proved his objections for cause, the 
Grown need not show cause (2 Hawk. c. 4, s. 3 ; Bac. Abr. Juries 
(E.) 10 ; 4 Bla. Com. 357). If a challenge succeeds, the juror 
is not sworn. If it fails, he is sworn, or allowed to affirm. 

Rule 182. — An accused has — 

(1.) In treason, thirty-five peremptory chal- 
lenges (7 & 8 Will. 3, c. 3, s. 2), except in 
cases of treason in compassing or imagin- 
ing the death of the King, or misprision 
of such treason, where the overt act alleged 
in the indictment shall be assassination of 
the King, or any direct attempt against 
his life, or against his person, whereby his 
life may be endangered, or his person may 
suffer bodily harm (39 & 40 Geo. 3, c. 93) ; 
or an attempt to injure in any manner the 
person of the sovereign (5 & 6 Vict, col, 
ss. 1,2), when the peremptory challenges 
are as in felony. 

(2.) In felony, twenty peremptory challenges. 

(3.) In misdemeanour, no challenge except for 
cause. 

A peremptory challenge means one which is valid although no 
cause is assigned for it. In misdemeanour, it is customary on 
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the accused notifying the clerk of any objection to let the person 
so objected to stand by so long as there remain twelye jurors 
to try the case. 

In practice the question was considered in R. v. Geach (9 
0. & P. 499), the head-note of which runs as follows : '' If on 
the trial of a case of felony, the prisoner peremptorily challenge 
some of the jurors, and the counsel for the prosecution also 
challenges so many that a full jury cannot be had, the proper 
course is to call over the whole of the panel in the same order as 
before, only omitting those who have been peremptorily chal- 
lenged by the prisoner, and as each juror then appears for the 
counsel for the prosecution to state their cause of challenge, and 
if they have sufficient cause, and the prisoner does not challenge, 
for each juror to be sworn." 

If a prisoner has exhausted his number of peremptory 
challenges, he may still examine any other of the subsequently 
called jurors as to their qualifications. 

Rule 183. — It is doubtful whether on any other 
plea than that of not guilty an accused can peremp- 
torily challenge any j uror. 

'' It seems, but it is not certain, that in such cases no peremp- 
tory challenges are allowed " (Steph. Dig. Cr. Proc. p. 186). 

In 2 Hale, p. 267, it is said : "By the common law, if a man 
were outlawed of felony or treason and brought a writ of error 
upon the outlawry, and assigned some error in fact, whereupon 
issue was joined, he should not challenge peremptorily, or without 
cause. The like law seems to be, if he had pleaded any foreign 
plea in bar or in abatement, which went not to the trial of the 
felony, but of some collateral matter only." 

See also 2 Hawk. c. 43, s. 6, where it is stated : '' It hath 
been anciently adjudged .... that a man shall have 
the same peremptory challenge upon an issue found upon 
collateral matter alleged in avoidance of an outlawry for a capital 
crime as he may on the general issue. But the contrary is 
holden by Hale. . . ." 

See R, V. RatcUffe (1 W. Bl. 3), where the accused answered, 
''that he was not the person mentioned in that record (of 
attainder of treason)." Mr. Attorney then averred that he was ; 
and issue being then joined, a jury was called to try it at the 
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bar instanter ... a juiy was impanelled on the spot by the 
nnder-eherifi of Middlesezy who attended for that purpose. 

''The prisoner was allowed no peremptory challenges to the 
jury (though he demanded that liberty), on the authority of 
Lord Hale, 2 P. C. 367." 

The above was an extreme case, for the issue was collateral 
only in name. 

Rule 184. — If two or more accused are jointly- 
arraigned, they may sever their challenges, or, in 
other words, each has a right to the full number of 
challenges. 

''And if twenty men were indicted for the same ofPence, 
though by one indictment, yet eveiy prisoner shall be allowed 
his peremptory chaUenge of thirty-five persons " (2 Hale, 268). 

It is stated in Archbold's Criminal Pleading, p. 180, that if 
prisoners were to refuse to join in their challenges, the Crown 
could proceed against each separately (Co. Litt. 156; Fost. 106; 
2 Hale, 268) ; but see E. v. Fisher (3 Cox, 68), where Piatt, B., 
stated: "As to the case of H. v. Seehy^ the judge may have 
allowed the challenges to haye been severed; but it is an ill 
practice to do so." 

Although the report does not state it, it is probable that the 
learned judge in question, in refusing to try a principal and 
accessory separately, deprived the prisoners of their undoubted 
right to sever their challenges. 

Rule 185. — If a panel is exhausted by challenges, 
it is doubtful whether the judge can award a tales or 
not '* without a warrant from the Attorney-General, 
or an express assignment from the Court before 
which the inquest is taken." 

2 Hawk. 0. 41, s. 18. 

It is stated in Bla. Com. 335, that a tales can be awarded in 
such circumstances. The point, however, is of but small moment, 
as, in such a case, the Court woidd order the sherifi to return a 
panel at once, without further precept (1 Hale, 28, 261 ; 6 Geo. 4, 
c. 50, B. 20). 
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In E. T. Cropper (2 Mood. 0. 0. 18), <' tlie jnry panel contained 
tlie names of forty-eight persons. On its being called over, seven 
were challenged by the prisoner and five by the Crown. Only 
eight of the forty-eight jurymen were in attendance besides 
those challenged, and these eight went into the box. The panel 
had been entirely called through. 

'^ The counsel for the prisoner then proposed that the panel 
should be again called, which was done, and on the first chal- 
lenge on the part of the Crown, the counsel for the prisoner 
called upon the counsel for the Crown to assign cause of chal- 
lenge. Cause was assigned, which appeared to the learned 
Baron to be insufficient, and that juror was sworn. The next 
juryman challenged on the part of the Crown was sworn on the 
voir dire, and examined for cause, which cause was not allowed by 
the learned Baron, and he was then sworn. The jury were thus 
completed and sworn." 

This jury disagreeing, after being locked up without food from 
seven o'clock at night until noon the following day, were dis- 
charged, and *' the under-sherilE was then ordered by the Court 
to summon a panel of seventy-two jurymen, and the Court was 
adjourned. The propriety of the panel was objected to by the 
prisoner's counsel ; but it was subsequently upheld." 

** Tales " is the first word in the phrase tales de drcumsiantibuSf 
which literally means, ''like men from those standing around." 

It refers, as in the text, to an occasion when, from one reason 
or another, there are not sufficient of the original jury panel left 
to form a jnry. Either party may then **pray a tales," or, in 
other words, ask that from the bystanders the jury may be made 
up (6 Geo. 4, c. 50, s. 37 ; 1 Ch. Arch. Prac. 12th ed. p. 383). 

Since the passing of 7 & 8 Will. 3, c. 32, the "bystanders" 
must be those summoned as jurors to try the other causes {R. v. 
Hill, 1 C. & P. 663). 

Rule 186. — If a challenge is wrongly disallowed, 
whether it be to the array or the polls, peremptory 
or for cause, the proceedings may be set aside on 
writ of error, and a venire de novo ordered (but not a 
new trial) (i2.v. Edmonds, 1 St. Tr. N. S- 715; 4 B. 
& Aid. 471 ; 23 R. R. 350; and see infra, p. 226). 

Gra^ V. B.J 6 St. Tr. N. S. 117 ; 11 a. & F. 427; 8 Jur. 879. 
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CHAPTER IX. 

PBOCEDUBE ON TRIAL: EVIDENCE — ^DISCHARGE OP JURY 

AND AMENDMENT. 

Rule 187. — The challenges having been disposed 
of, the jurors are sworn or allowed to affirm. 

In felony, each juror is sworn separately ; in misdemeanour, 
the juiy is sworn once and for all, three men to one book. 
The oath is as follows : — 

** You shall well and truly try and true deliverance make 
between our Sovereigpa Lord the King and the prisoner at 
the bar, whom you shall have in charge, and a true verdict 
give according to the evidence. So help you God." 

In misdemeanour : 

*' You shall well and truly try, touching the matter in 
question, between our Sovereign Lord the King and the 
defendant, and a true verdict give according to the evidence. 
So help you God." 

See as to affirmation and oath generally, Appendix F., p. 391. 

In practice, in felony, when the jurors are in the box, the 
clerk says to each of them, *' A. B., take the book in your right 
hand," and, this being done, proceeds to swear him. When all 
the jurors are sworn, the clerk says : " Gentlemen of the jury, 
answer to your names." He then calls over the names, each 
juror saying " Here " when his name is called, and the assistant 
numbers each name aloud until the full number is made. The 
derk then says : " Gentlemen of the jury, are you all sworn ? " 
and, if it appears that they have been, the next stage of the 
trial is entered upon. 

The jury having been sworn, in treason or felony, the crier 
makes the following proclamation : — 

'* Oyez : If anyone can inform my Lords the King's 
justices, the King's Serjeant or Attorney-General, before 
this inquest be now taken, between our Sovereign Lord the 
King and the prisoners at the bar, of any treasons, murders, 
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felonies or other misdemeanours committed or done by the 
prisoners at the bar, let him come forth and he shall be 
heard, for they now stand at the bar on their deUveranoe. 
And all others that are bound by recognisance to give 
eyidence against the prisoner at the bar, let them come 
forth and give their evidence or else they forfeit their 
recognisance " (Chitty, Gr. L. Vol. lY. p. dl5a and 316). 

In the case of quarter sessions, for the ''King's justices," &c., 
the ''King's attorney or this Court" may be substituted; but, in 
my experience, I have never heard of a proclamation being made 
at sessions, although I think one should be made. 

Rule 188. — After proclamation made by an 
official of the Court, the accused is given in cnarge 
to the jury. 

The form is : 

" Gentlemen of the jury, the prisoner stands indicted for 
that on the day of ,190 , feloniously, wil- 

fully, and of his malice aforethought, he did kill and murder 
one ; upon that indictment he has been arraigned, 

and upon that arraignment he has pleaded not guilty. 
Your charge, therefore, is to hearken to the eyidence and 
say whether he is g^ty or not guilty." 

Rule 189. — In misdemeanours there is no procla- 
mation, and no statement is made to the jury by the 
Comi; official, but when the jury is sworn, counsel 
immediately opens his case. 

On the application of either side, the Court will order a witness 
or witnesses out of Court. If a witness disobeys such an order 
it seems he may still, in the discretion of the Court, be examined 
(«. V. ColUy, M. & M. 329). 

Rule 190. — The counsel for the Crown opens the 
facts of the case to the jury, dealing with law in so 
far as it is necessary in order to define the charge. 

Although I have seen it stated otherwise, in practice, in every 
case, whether accused is defended or not, the Crown counsel 
should open to the jury the main facts on which he relies to 
obtain a conviction. 
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If the accused is unrepresented^ it is usual to merely outline 
the case, but that depends entirely upon the circumstances. For 
instance, in a charge of larceny, it would be scarcely necessary to 
say anything, but in one of perjury or offences against the Bank- 
ruptcy Acts it would be necessary to open fully. Whether 
accused is represented or not, it is always the proper — and wisest 
— course for the counsel to confine himself to facts, and, unless 
the case is an exceptional one, to refrain from comment. 

Evidence (which must be sworn, except in cases provided for 
by the Criminal Law Amendment Act, 1885, and the Prevention 
of Cruelty to Children Act, 1904) is then called, and examination 
and cross-examination proceeds. The evidence should be as to 
facts necessary to establish the charge laid in the indictment. 
And it should be borne in mind that every fact essential to the 
case for the prosecution must be proved, the accused not being 
able to make any admission (other than that of guilty). See as 
to oath to interpreter and generally, Appendix F., pp. 390 — 396. 

In a criminal case, there is seldom any difficulty in obtaining 
the presence of a witness. Generally, where the laying of the 
indictment has been preceded by a magisterial inquiry, all the 
witnesses called are bound over to appear at the subsequent 
trial. 

If anyone, whose testimony is required, is not so bound over, 
a subpoena can be obtained from the Crown Office, or the clerk 
of the peace, or the clerk of assize of the Court where the trial is 
to take place, to compel his attendance ; or if only the production 
of a document is desired, a suhpcma duces tectim can be obtained 
calling upon the person to attend and produce at the trial. If 
the proposed witness is in prison on civil process or in the custody 
of officials, a writ of habeas corpus ad testificandum must be applied 
for at Judge's Chambers. If he is detained in custody in respect 
of a criminal matter, an application must be made to a judge on 
affidavit (Cr. Off. Eules (1886), 22, 230, 247, and 16 & 17 Vict. 
c. 30, s. 9) or to a Secretary of State (61 & 62 Vict. c. 41, s. 11). 

Further, if a person, it is proposed to call as a witness, is in 
Court, and is called upon to give evidence, he must do so, 
although lie has had no subpoena. 

If a witness refuses or wilfully neglects to attend in obedience 
to a subpoena, an application, supported by an affidavit stating 
the fact, that the subpoena was personally served and that the 
witness in question is a material witness, should be made to the 

B.K. K 
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King's Bench Division of the High Court to attach him {R. v. 
i2iny, 8 T. E. 585 ; 5 E. R. 478), a Bench warrant not being 
ayaUable in such a case {JR. v. Crawford, 6 Cox, 481 (n.) ). 

Rule 191. — Depositions taken before, and signed 
by, a magistrate (or coroner, per Darling, J., in B. v. 
Butcher^ 64 J. P. 80) may be put in evidence at the 
trial, if it is proved by medical evidence (if. v. 
Butcher^ supra) that the deponent is dead or so ill as 
not to be able to travel, and that the deposition was 
taken in the presence of the accused, who had full 
opportunity of cross-examining the deponent (1 1 & 12 
Vict. c. 42, 8. 17), and if such deposition purports 
to be signed by the justice by or before whom the 
same purports to have been taken. 

This also applies to depositions of witnesses examined for the 
defence (30 & 31 Yict. o. 35, s. 3 ; see also R. v. Ernestine Kratz, 
64 J. P. 807). As to depositions taken abroad, see 13 Geo. 3, 
c. 63 ; 24 Geo. 3, sess. 2, c. 25 ; 26 Geo. 3, c. 57 ; 42 Geo. 3, 
c. 85 ; and the Merchant Shipping Act, 1894 (57 & 58 Yict. c. 60), 
s. 691, sub-s. 1. As to unsworn deposition of a child, see 4 Edw. 7, 
c. 15, ss. 14, 15. In one case ( Faughan v. Martin, 1 Esp. 440) a 
witness was allowed to refresh lus memory by perusing his 
deposition. Here the circumstances were exceptional, and this 
would scarcely be allowed nowadays. 

Rule 192.— By 28 & 29 Vict. c. 18, s. 3, "A 
party producing a witness shall not be allowed to 
impeach his credit by general evidence of bad 
character; but he may, in case the witness shall, in 
the opinion of the judge, prove adverse, contradict 
him by other evidence, or, by leave of the judge, 
prove that he has made a statement inconsistent 
with his present testimony; but before such last- 
mentioned proof can be given, the circumstances of 
the supposed statement, sufficient to designate the 
particular occasion, must be mentioned to the wit- 
ness, and he must be asked whether or not he has 
made such a statement." 

In practice, when a witness's evidence differa so much from 
his deposition as to raise a presumption that he has been tam- 
pered with by the other side, application is made to treat him as 
hostile. If the judge grants permission, the witness is handed 
his deposition, asked if his signature is that which is appended 
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to his deposition, and is again asked vlietlier the statement con- 
tained therein or his present statement is true, and so on. 

If the deposition is read or its substance stated, it at once 
becomes evidence, or in technical words ** it is put in." This is 
often done by the prosecutor in the case of a hostile witness, but 
rarely by the defence, unless it has other evidence to call, since 
by putting in the deposition, the last word to the jury is lost. 

Of course, there are other cases to which the above statute 
would apply, but except in the instance given, supra^ I have 
never heard such an application made in a criminal trial. 

See also Eules 2 and 3 of the judges in 7 C. & P. 676, and 
6 L. J. M. 0. 37. Frequently counsel, on obtaining leave to 
treat a witness as hostile, cross-examine him generally, but this 
practice is not warranted by the statute. 

Rule 193. — A witness not called before the magis- 
trates may be called at the trial. 

In the ordinary practice of criminal courts there is frequently 
discussion as to whether a witness who was not called before the 
committing magistrate should be called at the trial. 

There appears to be no rule of law on the point, but in practice 
the evidence of such a witness is invariably admitted, subject to 
proof that a copy of such evidence has been furnished to the 
defence. 

There are many decisions on this point, but it is unnecessary 
to refer to them in detail, the above rule being well established. 

Further, it should be said that although there is no rule of 
law on the subject, counsel for the prosecution should always 
call the witnesses who appeared before the magistrate, or 
whose names appear on ^e back of the indictment, unless 
there are exceptionally cogent reasons which render such a course 
undesirable. I have myself refused to call a witness, bound 
over for the prosecution by the committing magistrate, when I 
had satisfied myself that the witness in question had been tam- 
pered with by the defence. 

KuLE 194. — A judge may call a witness and 
examine him, and may refuse permission to either 
side to cross-examine him, and may at any time 
during the trial, and before verdict, allow the jury 
to have a view of the locus in quo (jR. v. Martin^ L. R. 
I C. C. R. 378). 

In Coulaon v. Dishorough (1894, 2 Q. B. 316; 9 E. 390; 70 
L. T. 617; 42 W. E. 449; 58 J. P. 384), which was a civil 
action, after the witnesses on both sides had been examined, and 
counsel had addressed the jury, the jury asked that a person 

k2 
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who was in Oourt, but had not been called by either party, 
should be called. He was accordingly called and two questions 
were asked him, his answers to which were alleged to have 
materially damaged the plaintiff's case. 

Plaintiff?s counsel was refused leave to cross-examine, it being 
ruled that neither party has a right to cross-examine a witness 
called by the judge, without leave. 

Plaintiff appealed, and Lord Esher, M. E., in giving judgment, 
said : '^ The judge must exercise his discretion whether he will 
allow the witness to be cross-examined. If what the witness has 
said in answer to the questions put to him by the judge is adverse 
to either of the parties, the judge would, no doubt, allow — ^and so 
he ought to allow — that party's counsel to cross-examine upon 
his answers. A general fishing cross-examination ought not to 
be permitted." 

The decision in this case is certainly curious when tested by 
Lord Esher's remarks, but the fact that the answers in question 
were held immaterial to the issue was the basis of the judgment. 
The decision in this case is, of course, applicable to criminal 
trials. 

Rule 195. — ^If it is thought desirable to use a 
written instrument which is in the possession of the 
other side, it is necessary to give notice to produce 
it at the trial (E. v. Elworthy, L. R. 1 C. C. R. 103 ; 37 
L.J.M.C.3; 12L.T.293; 16W.R.207; andseei?. 
V, Francis, L. R. 2 C. C. R. 128 ; 43 L. J. M. C. 97 ; 12 
Cox, 612), unless it forms the basis of the charge 
against an accused {R. v. Aickles, 1 Leach, 294 ; 2 
East, P. C. 675), or where by the form of the indict- 
ment the prisoner has notice that he is charged with 
the possession of the necessary document, and will 
be required to produce it {How v. Bally 14 East, 274 ; 
12 R. R. 515 ; R. v. Moore, 6 East, 419, n., 421, n. ; 
R. V. Hunt, 1 St. Tr. N. S. 171 ; 3 B. & Aid, 566 ; 22 
R. R. 485). 

If such notice is not given, secondary evidence of 
its contents cannot be adduced. 

The notice should be given to the opposite party, or his 
solicitor, and it need not be in writing, though it should be 
{Smith v. Youn^j 1 Camp. 440) ; and it must be given within a 
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time that, in the circamstanceB of the case, is reasonable (R, v. 
EUicombe, 5 C. & P. 522 ; 1 M. & Eob. 260). 

In i?.v.-ff»V*on (Dears. 0.0.187; 22L. J.M.C. 118; 6Cox, 159), 
the aocused was charged at Oambridge Assizes with arson. Notice 
to produce a document was giyen to him in the middle of the 
day before the trial. 

The fire happened where the accused lived, thirty miles from 
Cambridge. It was held that the notice was not in time, and 
that secondary evidence as to the document could not be given. 
But see R, v. Barker, 1 F. & F. 326. 

As to what is secondary evidence, see Brown y. Woodman 
(6 0. & P. 206), where it was held, secondary evidence being 
admissible, that a person might give parol evidence of the con- 
tents of a letter of which he had a copy, and was not obliged to 
produce the copy. 

Rule 196. — Evidence adduced for the purpose of 
showing that the accused is a person of good 
character is always admissible. 

By '' character" is meant general reputation. 

** The only way of getting at it" — mental tendency and dis- 
position — "is by giving evidence of his general character, 
founded on his general reputation in the neighbourhood in 
which he lives. The prisoner's counsel gives evidence of par- 
ticular facts." — Oockburn, 0. J., in Rowton^s Case (L. & 0. 530 ; 
34 L. J. M. 0. 57). 

In civil cases, evidence of good character is inadmissible, unless 
it is directly in issue — aliter, in criminal cases. 

The rule which restricts evidence as to character to that of 
general reputation is doubtless founded on the inconvenience 
that would ensue if particular facts were gone into. 

Even now, however, the rule is far from satisfactory, as it would 
allow a witness who privately knows that an accused was an 
habitual receiver of stolen goods, and had committed forgery, 
to swear that he was of good character — i.e, of general good 
reputation. 

Rule 197. — Evidence that an accused (or a prose- 
cutrix, (3), infra) is of bad character is not admissible, 
except — 

(1.) When an accused has (by his own testimony, 
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or that of others) given evidence of his good 
character, or has sought to establish by cross- 
examination a good character (R. v. Gadburt/j 
8 C. & P. 676 ; R. v. Shrimpton, 2 Den. C. C. 
319 ; 21 L. J. M. C. 37), and is on his trial for 

(a) A felony not punishable with death, — 

when evidence may be given that he 
has previously been convicted of 
felony (6 & 7 Will. 4, c. Ill); 

(b) An offence under the Larceny Act, 

1861, — when evidence may be given 
that he has previously been convicted 
of an offence under that Act (24 & 25 
Vict. c. 96, s. 116); 

(c) An offence under the Coinage Act, 

1861, and previous Coinage Acts, — 
when evidence may be given that he 
has previously been convicted of an 
offence under those Acts (24 & 25 
Vict. c. 99, 8. 37). 
(2.) When it is necessary to show guilty know- 
ledge, intention, or design, evidence of the 
commission by the accused of other similar 
offences to that charged in the indict- 
ment may, in the discretion of the Court, 
be given. 

Tlie application of this rule is of extreme difficulty, and there- 
fore I append a number of cases with the object of showing how 
it has been applied. 

In addition to this, I may recall a trial (unreported, I beUeye) 
which took place at the Glamorganshire Assizes in 1890. A 
policeman was charged with mayhem. He had gouged out the 
eye of his superior officer. The prosecution tendered evidence 
to show that previously to this outrage the accused had threatened 
the prosecutor with bodily violence. Coleridge, L. C. J., refused 
to admit the evidence, although it was urged that the defence 
being that the injury done was the result of accident and not 
intentional, such evidence was relevant. 

R. V. Foster (Dears. C. C. 456 ; 24 L. J. M. C. 134), where it was 
held that on an indictment for uttering counterfeit coin, in order 
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to prove a guilty knowledge, evidence may be given of a subse- 
quent uttering by the prisoner of counterfeit coin of a different 
denomination to that mentioned in the indictment. 

i?. V. Francis (L. R. 2 0. C. E. 128 ; 43 L. J. M. 0. 97 ; 12 
Cox, 612), where it was held that on an indictment for attempt- 
ing to obtain money by falsely pretending that a certain ring 
was a diamond ring, evidence could be admitted to show that pre- 
viously to the alleged false pretence a similar false pretence was 
made to other people. 

jR. V. Gray (4 F. & F. 1098), where it was held that on a trial 
for arson with intent to defraud an insurance company, evidence 
that the prisoner had made claims on two other insurance com- 
panies in respect of fires which had occurred in two other houses 
which he had occupied previously and in succession, could be given 
in order to show that the fire which formed the subject of the 
trial was the result of design and not of accident. 

E. V. Oeertng (18 L. J. M. 0. 215), where, on an indictment 
against a prisoner for the murder of her husband by arsenic in 
September, 1848, evidence was tendered by the prosecution of 
arsenic having been taken by the prisoner's two sons, one of 
whom died in December and the other in May subsequently ; 
and also by a third son, who took arsenic in the April following, 
but did not die. Proof was given of a similarity of symptoms 
in the four cases. Evidence was also tendered that the prisoner 
lived in the same house with her husband and sons, and that 
she prepared their tea and cooked their victuals and distributed 
them to the four parties. It was held that the evidence was 
admissible for the purpose of proving, first, that the deceased 
husband actually died of arsenic ; secondly, that his death was 
not accidental, and that it was not inadmissible by reason of its 
tendency to prove or create a suspicion of a subsequent felony. 
(See also li. v. Neill Cream, Sessions Papers, 0. C. C, vol. 116, 
p. 1451.) 

In Makin v. Att.-Gen.for New South Wales (L. R. (1894) App. 
Cas. 57 ; 63 L. J. P. C. 41 ; 6 R. 373 ; 69 L. T. 778 ; 58 J. P. 143; 
17 Cox, 704), it was laid down that evidence tending to show that 
the accused has been guilty of criminal acts other than those 
covered by the indictment is not admissible, unless upon the 
issue whether the acts charged against the accused were designed 
or accidental, or unless to rebut a defence otherwise open 
to him. 
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In R. V. Ollis {I900y 2 Q.B. 758; 69 L. J.Q.B. 918; 83 L. T. 251 ; 
49 W. E. 76 ; 64 J. P. 618) a prisoner was acquitted on a charge 
of obtaining a cheque by false pretences. He was then tried on 
a second indictment charging him with obtaining from other 
persons three sums of money on three cheques which had been 
dishonoured. To prove guilty knowledge, the prosecutor in the 
first case was called, and gave the same evidence as in the first 
case. It was held that the evidence was rightly admitted. 

On the trial of a charge of wilful murder of an infant en- 
trusted to the prisoner to adopt (for a pecuniary consideration 
inadequate to the support of the child for more than a very 
limited time), and whose body was found buried in the garden of 
prisoner's house, evidence was rightly admitted to prove that 
other children had been so adopted and other bodies of children 
so found {Makin v. AtL-Gen, for New South Wales, supra). 

See also H. v. Wyatt, (1904) 1 K. B. 188 ; 73 L. J. K B. 15 ; 
52 W. E. 285 ; 68 J. P. 31 ; 20 Cox, 462. 

(3.) Evidence may be given in prosecutions for 
rape {E. v. Riley ^ infra\ assault with intent 
to commit a rape {R. v. Clarke^ infra\ and 
indecent assault (on females : jB. v. Holmes^ 
L. R. 1 C. C. R. 334; 41 L. J. M. C. 12), 
that the prosecutrix (a) is of a generally bad re- 
putation, and (b) that she has had (previously) 
sexual connection with the accused at a time 
other than that charged in the indictment, 
if, on being asked in cross-examination, she 
denies that she had had such connection. 

R. V. Clarke (2 Stark. N. P. 241), where Holroyd, J., said: 
^^ In the case of an indictment for a rape, evidence that the 
woman had a bad character previous to the supposed conunission 
of the offence is admissible, but the defendant cannot go into 
evidence of particular facts. This is the law upon an indictment 
for rape, and I am of opinion that the same principles apply to 
the case of an indictment for an assault with intent to commit a 
rape." 

In R, V. Riley (18 Q. B. D. 481 ; 56 L. J. M. C. 52 ; 16 Cox, 
191), it was held that, on the trial of an indictment charging an 
assault with intent to commit a rape, if the prosecutrix when 
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under cross-examination denies having voluntarily had connec- 
tion with the prisoner prior to the alleged assault, evidence 
proving such prior connection is admissible on his behalf. 

(4.) When bad character of an accused, as 
evidenced by a previous conviction, is a 
constituent of the offence charged, evidence 
may be given of it. 

By sect. 7 of the Prevention of Crimes Act, 1871, it is an 
ofEence if, after two previous convictions, an accused is found in 
a place and in circumstances which suggest the intended com- 
mission of a crime. 

In H. V. Pen/old (1902, 1 K B. 347; 71 L. J. K. B. 306; 
86 L. T. 204; 50 W. E. 671 ; 66 J. P. 248), the two previous 
convictions were charged in the indictment and it was objected, 
on evidence being tendered as to these, that previous convictions 
should not be given in evidence until the subsequent offence had 
been proved (24 & 25 Vict. c. 96, s. 1 1 6, and 34 & 35 Vict. c. 112,s.9). 
The objection was disallowed, and the Court for Crown Cases 
iReserved upheld the decision. In giving judgment on the last 
occasion, Alverstone, L. C. J., said : — ** The offence here is a 
statutory offence, and it is not complete unless the particular 
circumstances, the previous convictions, and the time are all 
proved, and these necessary ingredients, . . . should there- 
fore all be given in evidence before the tribunal." 

This decision is undoubtedly right, and it furnishes one of the 
few instances where evidence of a previous conviction charged in 
an indictment can be given prior to a verdict on the subsequent 
offence charged in that indictment. 

Rule 198. — (a) By the Prevention of Crimes Act, 
1871 (34 & 35 Vict. c. 112), ^' where proceedings 
are taken against any person for having received 
goods knowing them to be stolen, or for having in 
his possession stolen property, evidence may be 
given, at any stage of the proceedings, that there 
was found in the possession of such person, other 
property stolen, within the preceding period of 
twelve months," though such property is the subject 
of another charge {R. v. Janes^ 14 Cox, 3), and such 
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evidence may be taken into consideration for the 
purpose of showing that such person knew the pro- 
perty to be stolen, which forms the subject of the 
proceedings taken against him. 

(b) "Where proceedings are taken against any 
person for having received goods knowing them to 
be stolen, or for having in his possession stolen 
property, and evidence has been given that the 
stolen property has been found in his possession, 
then if such person has within five years imme- 
diately preceding been convicted of any offence 
involving fraud or dishonesty, evidence of such 
previous conviction may be given at any stage of 
the proceedings, and may be taken into considera- 
tion for the purpose of proving that the accused 
knew that the property wnich was proved to be in 
his possession was stolen. Provided that not less 
than seven days' notice in writing shall have been 
given to the person accused that proof is intended 
to be given of his previous conviction, and it shall 
not be necessary for the purposes of this section to 
charge in the indictment the previous conviction 
of the person so accused." 

The above rule has been to some extent modified by R. y. 
Carter (12 Q. B. D. 522; 53 L. J. M. 0. 96), where, upon the 
trial of a prisoner for receiving stolen property with a gfuilty 
knowledge, it was held that evidence is inadmissible to show, 
that before the stealing of the property in question the accused 
had been in possession of other stolen property of a similar 
character, though and if she had parted with the possession of 
such other property before the date of the stealing of the pro- 
perty charged in the indictment. 

R, V. Drage (14 Cox, 85), where it was held that in order to 
show guilty knowledge, under 34 & 35 Vict. c. 112, s. 19, it is not 
sufficient merely to prove that " other property stolen within the 
preceding period of twelve months " had at some time previously 
been dealt with by the prisoner, but that it must be proved that 
such other property was found in the possession of the prisoner 
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at the time when he is found in the possession of the property 
which is the subject of the indictment. 

Rule 199. — For the purpose of impeaching the 
credibility of a witness — 

(1.) Evidence may be adduced to prove that his 
general reputation, i.e., character, is such as 
to disentitle him to be believed upon his 
oath (R. V. Brown^ L. R. 1 C. C. R. 70 ; 36 
L. J. M. C. 59). 

(2.) If a witness on cross-examination which is 
solely as to his credit denies that he has 
been convicted of felony or misdemeanour, 
such conviction may be proved (28 & 29 
Vict. c. 18, s. 6).^ 

(3.) If a witness denies facts put to him with a 
view to establishing his partiality, such 
facts may be proved. (Att- Gen. v. Hitchcock j 
1 Ex. 91.) 

With these exceptions, contradiction can be only as to facts 
material, and not collateral to the issue. 

Rule 200. — An opposite party is always entitled 
to cross-examine a witness called by the other side, 
whether he gives evidence or not. 

But see Creevey v. Carr (7 C. & P. 64), where cross-examina- 
tion was not allowed of a witness who, haying answered an 
immaterial question, was stopped by the judge. 

Rule 201. — ^A witness is (with exceptions con- 
tained in 61 & 62 Vict. c. 36), in the discretion of 
the Court, bomid to answer all questions relating to 
his character, put with the object of destroying his 
credibility. 

By the Criminal Evidence Act, 1898 (61 & 62 Vict. c. 36), 
8. 1, ''A person charged and called as a witness in pursuance of 
this Act shall not be asked, and if asked shall not be required to 
answer, any questions tending to show that he has committed, or 
been convicted of or been charged with any offence other than 
that wherewith he is then charged, or is of bad character, unless — 

(1.) The proof that he has committed or been convicted of 
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Buch other offence is admitted as evidence to show that he 
is guilty of the offence wherewith he is then charged ; or 

(2.) That he has personally or by his advocate asked questions 
of the witnesses for the prosecution with a view to esta- 
blish his own good character, or has g^ven evidence of 
his good character, or the nature and conduct of the 
defence is such as to make imputations on the character 
of the prosecutor or the witnesses for the prosecutor ; or 

(3.) He has given evidence against any other person charged 
with the same offence. 

The following are some of the most important decisions under 
this Act : — 

In R. V. Gardner (1899, 1 Q. B. 150 ; 68 L. J. Q. B. 42 ; 79 
L. T. 358 ; 47 W. E. 77 ; 62 J. P. 743 ; 19 Cox, 177), it was held 
that where, upon the trial of an indictable offence, the accused 
gives evidence on his own behalf, but calls no witnesses, the 
prosecutor may, immediately after he has g^ven evidence, sum up 
the case, and may comment upon the evidence of the accused. 

In R. V. Rhodes (1899, 1 Q. B. 77 ; 68 L. J. Q. B. 83; 79 L. 
T. 360; 41 W. E. 121 ; 62 J. P. 774 ; 19 Cox, 182), it was held 
that the Act does not give accused the right to give evidence 
before the grand jury, and does not prohibit the judge from 
commenting on the failure of the accused to go into the box. 

In R. Ilodgkinson (64 J. P. 808), it was held that after a plea 
of guilty, an accused cannot give evidence on oath in mitigation 
of sentence. 

In Charnock v. Merchant (1900, 1 Q. B. 434 ; 69 L. J. Q. B. 221 ; 
64 J. P. 183 ; 82 L. T. 89 ; 48 W. E. 334), it was held that an 
accused, when giving evidence under the Act, cannot, except as 
provided, be asked if he has been previously convicted, notwith- 
standing that the offence charged is created by a statute the 
provisions of which render him a competent witness. 

In i2. V. Hadwen (1902, 1 K. B. 882; 71 L. J. K. B. 581 ; 86 
L. T. 601 ; 50 W. E. 589 ; 66 J. P. 456), it was held that when 
one prisoner gives evidence on oath inculpating another, charged 
on a joint indictment, he is liable to be cross-examined by or on 
behalf of that other. 

Rule 202. — If evidence which is legally inadmis- 
sible is admitted at the trial, a conviction on such 
trial is bad in law and will be set aside, although 
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the conviction might be in part supported by other 
evidence given {E. v. Gibson^ 18 Q. B. D. 536; 16 
Cox, 181) ; and in the High Court a new trial may 
be Ordered (see m/ra, p. 226). 

This is as far as it is proper for me to go "with reference to 
evidence as to character. I may say that I should not have 
touched upon it at all, were it not for the fact that the subject is 
little understood and of everyday occurrence, and is, moreover, 
almostinextricablyboundup with the procedure on a criminal trial. 

KuLE 203. — When the case for the prosecution is 
closed, the accused may make any submission to 
the Court in point of law or otherwise. If no such 
submission is made, or being made is not allowed, 
the subsequent procedure is as follows : — 

(a) — (1) If the accused is undefended, and has 
put in no evidence and calls no witness other than 
himself, counsel for the prosecution may not sum up 
the evidence at the close of his case, but the accused 
may, immediately on the close of evidence for the 
prosecution, either give evidence and address the 
jury, or may merely give evidence. The Court 
then sums up the case to the jury. 

(2) If of two accused (whether defended or un- 
deiended), one only calls witnesses or puts in, or 
has put in, evidence, it appears to depend upon the 
circumstances whether counsel for the prosecution 
has a right to reply in the case of both, or only in 
the case of the one calling witnesses or putting in 
evidence. (See R. v. Trevelli^ 15 Cox, 289. and 
R. V. Bums, 16 Cox, 195.) 

• (3) If the accused calls witnesses other than 
himself, or puts in evidence, or has put it in 
during the case for the prosecution, then at the 
close of the prosecution, and after evidence for the 
defence, he may address the Court, and counsel for 
the Crown may reply on the whole case. The Court 
then sums up. 

(b) If the accused is defended by counsel. 

(1) At the close of the case for the prosecution, if 
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the counsel for the accused, on being asked by the 
Court, says that there is no witness called on behalf of 
the accused (and no evidence for the defence has 
been put in), then counsel for the prosecution may 
(if in the exercise of his discretion he thinks it 
necessary) sum up his case, and counsel for the de- 
fence addresses the jury on the whole case. After 
which the Court sums up (28 & 29 Vict. c. 18, s. 2). 

(2) If the accused himself gives evidence, and 
his is the only evidence for the defence (which must 
be given immediately on the close of evidence for 
the prosecution), counsel for the Crown may sum up 
after his evidence has been given. Counsel for the 
defence follows. 

(3) If the accused himself gives evidence and calls 
witnesses, or without giving evidence himself calls 
witnesses or puts in evidence, or has put in evidence, 
at the close of the case for the Crown, counsel for the 
accused may open his case to the jury. Evidence 
is then called, the case for the defence is summed 
up, and counsel for the Crown replies (but see R. v. 
Trevelli, 15 Cox, 289). 

Provided that — 

(1) ^^ In those Crown cases in which the Attorney 

or Solicitor-General is personally engaged, 
whether accused is undefended or not, a 
reply, where no witnesses are called for the 
defence, is to be allowed as of right to the 
counsel for the Crown, and in no others" 
(State Trials, N. S. vol. 5, p. 3, n. {c) ). 

(2) If evidence of character only is called for the 

defence, such evidence gives a right of reply 
(though it is rarely exercised). 

(3) The fact that an accused has been called as a 

witness shall not of itself confer on the prose- 
cution the right of reply (61 & 62 Vict. c. 36). 

(4) If an accused elects to give evidence, he shall 

do so from the witness-box (and not the 
dock), unless the Court otherwise orders. 
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(5) If the defence puts in any document, e.g.j 

deposition, during the case for the prosecu- 
tion, or at any time, such is equivalent to 
calling witnesses, and gives a right of reply 
to the prosecution. 

(6) Counsel for the Crown may not comment on the 

failure of the accused, or the husband or wife 
of the accused, to give evidence on his or her 
own behalf (61 & 62 Vict. c. 36, s. 1 (1) (b)); 
but when such evidence is given he may 
comment thereon [lb, s. 3). 

The mere use of depositions in cross-examination, made for 
tlie purpose of directing the attention of a witness to a previous 
statement inconsistent with his present eyidence, does not amount 
to putting in evidence {R, y. Edwards^ 8 C. & P. 26 ; and see 
supra, pp. 130, 131). 

I have not given the whole list of authorities for the above 
rules, as the practice is so well established that it would be mere 
waste of space to do so. 

The practitioner should bear in mind that it is only in excep- 
tional cases that counsel should sum up where accused adduces 
no evidence ; and it is seldom expedient for counsel for the defence 
in opening the defence to do more than make a few general 
observations. 

Further, it is not the practice for counsel for the prosecution 
to claim the right of replying when the only evidence oifered by 
the defence is as to character only. Such evidence should be given 
immediately after the close of the evidence for the prosecution. 

Rule 204. — If the prosecution exercises its right 
to call evidence to rebut evidence sprung upon them 
by the defence, the defence can comment on such 
evidence. 

R. V. Frost, 4 St. Tr. (N. S.) 85 ; 2 Mood. C. C. 140 ; 9 C. & P. 
159; 4 Jur. 53. 

Rule 205. — A person accused may make an un- 
sworn statement from the dock. Such statement 
should be made before the address of counsel for 
the defence. 

See 61 & 62 Vict, c. 36; and R. v. Doherty, 16 Cox, 306, 
Stephen, J. 
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In R, V. Sherriff (20 Cox, 334), it was held by Darling, J., that 
an unsworn statement made by a defended prisoner who calls no 
evidence must be made before, and not after, the speech made 
by counsel for the prosecution in summing up his evidence. 

It is doubtful whether such a statement would give a right of 
reply ; but I think not, and so I have not dealt with the point 
supra. See aliter^ R, v. Doherty^ supra ; and R. v. Shimming 15 
Cox, 122. If such a statement gives a right of reply, state- 
ments by counsel for the defence in summing up his case embody- 
ing new matter should, logically, also give a right to reply to 
the prosecution ; but I am of opinion that such would not be 
allowed. See, however, R. v. Beardy 8 C. & P. 142; i2. v. 
Butchery 2 M. & Eob. 228 ; 1 Taylor, Evid. p. 274 (9th edit.)- 

Rule 206. — The order in which one of two or 
more accused defended by different counsel should 
give their evidence and make their defence is that 
of the names in the indictment. 

Sir B. Henn Collins, M. B., at the Glamorganshire Assizes in 
1895, ruled that the order must be as in the indictment, and 
this appears to be the rule. 

Seniority of counsel has been held to be the test, and sometimes 
counsel agree amongst themselves which shall come first. In the 
case referred to above, the learned judge refused to sanction such 
an agreement. 

Rule 207. — The Court may, without the consent 
of the accused, adjourn an unfinished trial from 
day to day (R. v. StonCy 6 T. R. 5»30 ; E. v. Castro^ 
9 Q. B. 350; 43 L. J. Q. B. 105 ; 30 L. T. 320; 
22 W. R. 183 ; 12 Cox, 454) or for any part of a day. 

It has been frequently questioned whether an adjournment 
can be for less than a day. 

In Steph. Dig. Cr. Proc, no mention is made of such a power ; 
but, for all that, I think the power exists, and would be exercised 
if necessary. 

In R, V. Wenhorn (6 Jur. 267), the case was adjourned at the 
close of the prosecution in order that a thing essential to the 
proof might be obtained for production. 

In R, V. Foster (3 Car. & K. 206), which was a trial for murder, 
after the case for the prosecution had been opened, it was found 
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tiiat owing to the detention of a train tlie witnesses for the pro- 
secution had not arrived, and the trial was adjourned and the 
jury locked up. 

In R. V. Parr (2 F. & T. 861) the contrary was held, and in 
R. V. Tempest (1 F. & F. 381) it was held that a Court has no 
power to adjourn a trial after the jury have been sworn. 

In R. V. Rohaon (4 F. & F. 360) it was held that a trial may 
be adjourned if the case has only been opened by counsel for the 
prosecution, but not after evidence has been called. 

See also R, v. Fernandez (2 F. & F. 862, n.) and 60 & 61 Vict. 
c. 18, s. 1, which authorizes the Court to allow the jury to 
separate in all cases except treason, treason felony, and murder, 
at any time before the jury consider their verdict. 

Rule 208. — In cases of treason, treason felony, 
and murder, the jury are not, (luring the trial, 
allowed to separate. 

In other felonies and misdemeanours, it is in the discretion of 
the Court to allow them to do so. In misdemeanours, the in- 
variable custom has been for the Court to so allow (60 & 61 
Vict. c. 18, s. 1). 

EuLE 209. — The Court has power to discharge a 
jury during the progress of a trial, before verdict. 
This power has been exercised- 

(1.) When a juror was taken so ill as to be in- 
capable of attending through the trial {R. v. 
Edwards, R. & R. 234 ; 3 Camp. 207, n. ; 

4 Taunt. 309; 2 Leach, 621, n.; 13 R. R. 
601). 

(2.) When a juror not on the panel was sworn, 
though the fact was not aiscovered before 
the verdict {R. v. Tremeame, 7 D. & R. 684 ; 

5 B. & C. 854 ; 29 R. R. 234 ; 4 L. J. (0. S. j 
K. B. 157); alitevj if a juror on the panel 
answers to the name of another juror and is 
sworn, and the mistake is not discovered 
till after verdict {R. v. Melbr, Dears. & B. 

B.R. L 
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468 ; 27 L. J. M. C. 121 ; 4 Jur. N. S. 214 ; 
7 Cox, 454). 

See also R. y. Wardle (C. & Mar. 647), where during the trial 
of a felony, it was discovered that the accused had a relation on 
the jury, and the judge refused to discharge the jury, and 
allowed the trial to proceed. 

(3.) When the prisoner was taken so ill that he 
was incapable of remaining at the bar {R. v. 
Stevenson^ 2 Leach, 546). 

In such a case, in the event of prisoner's recoveiy, he would 
be tried by a new jury, at the same or subsequent sessions. 

In misdemeanour, on defendant's counsel consenting to have 
the case tried in the absence of the defendant, it seems to depend 
on the circumstances whether such a consent will be deemed 
a sufficient consent of the defendant. 

R. V. Street (2 C. & P. 413), where such a consent was held 
not sufficient. 

(4.) When both sides consented, after the jury- 
had been charged (jK. v. Deane^ 5 Cox, 
501). 

(5.) When the jury were unable to agree 
( Charlotte Winsor v. The Queen^ L. R. 1 Q. B. 
289 and 390 ; 35 L. J. M. C. 121 ; 7 B. & S. 
490 ; 12 Jur. N. S. 66 ; 14 L. T. 567 ; 14 
W. R. 695 ; 10 Cox, 327). 

In the above case (in which practically the entire record in a 
criminal trial is set forth), the jury having been locked up for 
five hours came into Court at five minutes to midnight on a 
Saturday night and announced that they could not agree. They 
were then discharged and the prisoner was remanded in custody 
until the next Assizes, when she was tried and convicted. 

It was held by the Court of Queen's Bench and the Exchequer 
Chamber that the presiding judge at a criminal trial haa a dis- 
cretion to discharge a jury when '' a high degree of need for such 
discharge was made evident to his mind from the facts he had 
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aaoertained." Also that the ezeroiBe of Buch disoretion could not 
be reversed on a writ of error. 

(6.) When the jury separated without the consent 
of the Court. 

This was held to be the right course to adopt in R. y. Ward 
(10 Cox, 678). 

See also Steph. Dig. Or. Proo. p. 193. 

The law appears to be that misconduct of a juror will not 
affect a verdict, though if such misconduct is brought to the 
knowledge of the judge during the trial, he may or may not (in 
the circumstances) discharge the jury. 

Rule 210. — ^When a jury is discharged the subse- 
quent trial must be de novo. 

See R. V. Bertrand, L. E. 1 P. 0. 520, and Steph. Dig. Or. 
Proc. p. 193. 

From the cases cited above, and those of R, v. Damson (8 Cox, 
360) and R, v. Charlesworth (4 L. T. 638 ; 9 W. R 805 ; 9 Cox, 
44), it seems clear that the discretion of the judge in dis- 
charging or continuing a jury is unlimited, and cannot be 
reversed by a Court of Error. 

Amendment during Trial. 

Rule 211. — If, during the progress of a trial in 
respect of any misdemeanour, there is any vari- 
ance between any matter in writing or in print 
produced in evidence, and the recital or setting 
forth thereof upon the record whereon the trial is 
pending, the Court in its discretion may amend the 
record. 

This rule is founded on 9 Geo. 4, c. 16, which has been 
repealed by 53 & 54 Yict. c. 33, s. 1 (see Eule 212). The 
former statute allowed costs, but seemingly there is no power 
now, on amendment, to order costs. 

In R. V. Newton (1 Car. & K. 468), on a trial for perjury, it was 
held that an indictment which stated {inter alia) that the defen- 
dant made an affidavit in which he swore that an officer who had 
arrested him was appointed '' at the special instance and part of 

l2 



148 INDICTMENT AND INFORMATION, 

the said plaintilE," whereas the affidavit contamed the word 
" peril " instead of part, might be amended, no assignment of 
perjury being made upon that avennent. See E. y. Christtanj 
0. & M. 388. 

Rule 212— By 11 & 12 Vict. c. 46, s. 4, the 
above rule is applied to all offences triable by- 
Courts of Oyer and Terminer and General Gaol 
Delivery, whether misdemeanours or not, and by 
12 & 13 Vict, c, 45, s. 10, it was extended to a 
Court of Quarter Sessions. 

Eule 211 is really contained in this rale, but I have allowed 
it to stand for the sake of conyenience of reference. 

Rule 213.— By 14 & 15 Vict. c. 100, any Court, 
on the trial of a felony or misdemeanour, may, if 
not prejudicial to the defence, amend any of the 
following variances, which are not material to the 
merits of the case, between the statement in the 
indictment (which term includes indictment, infor- 
mation, inquisition, presentment, plea, or other 
pleading, and any nisi prius record) and the evidence 
oflfered in proof thereof. The specified variances 
are : as to — 

(a) The name of any county, riding, division, 

city, borough, town corporate, parish, town- 
ship, or place mentioned or described in such 
indictment. 

(b) The name or description of any person or 

persons, or body politic or corporate, therein 
stated or alleged to be the owner or owners 
of any property, the subject of the offence 
charged, or therein stated or alleged to be 
injured or damaged, or intended to be injured 
or damaged by the commission of such 
offence. 

(c) The Christian name and/or surname or other 

description of any person therein described* 
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(d) The name or description of any matter or 

thing whatsoever therein named or described. 

(e) The ownership of any property named or 

described therein. 

In order to amend under this Act, the Court must hold that 
the variance is not material to the merits, i.e., not material to 
the real question to be decided at the trial, and that the defen- 
dant cannot be prejudiced thereby in his defence on the merits. 

The Act also contains a provision as to postponing the trial, 
but says nothing as to costs incurred by amending the variance. 

Byles, J., in R. v. Welton (9 Cox, 297), laid down that " Every 
amendment is to be made which is necessary for determining the 
real question in controversy between parties." 

In B. V. Frost (Dears. C. C. 474; 24 L. J. M. C. 116 ; 6 Cox, 
526), it was held that amendments under the above Act must be 
made before verdict. 

Rule 214. — An amendment must be made by the 
Court before which the trial takes place ; alitery if the 
trial is in the High Court at nisi priuSj and with 
the consent of counsel the Court reserves the point 
whether the amendment should have been made. 

R. V. Harris, Dears. C. C. 844 ; E, v. Frost, Dears. C. C. 474 ; 
24 L. J. M. C. 116 ; 6 Cox, 626 ; E. v. Sturge, 3 E. & B. 734. 

Rule 215. — An amendment will not be made if 
it alters the character of the offence charged (B. v. 
Wright^ infra). 

The leading case on the subject of amendment is R. v. Welton 
(9 Cox, 297). In that case, the indictment charged an attempt 
to murder a child named Annie Welton. There was no proof 
that the child in question ever bore that name. 

Byles, J., amended the indictment under 14 & 15 Yict. c. 100, 
B. 1, by striking out the words " Annie Welton " and substituting 
'* a certain female child whose name is to the jurors unknown.'' 

In R. V. Wright (2 F. & F. 320), the indictment charged a 
forgery as a statutory felony, whereas in fact it was a forgery 
at common law, and a misdemeanour. 
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CHAPTER X. 

VERDICT AND PEOCEEDINGS THEREON — AMOTION IN ARREST 

OP JUDGMENT. 

Rule 216. — At the close of the evidence and 
addresses by counsel, the judge sums up, and at the 
termination of the summing-up the jury consider 
their verdict (retiring for the purpose, if they deem 
it desirable to do so). 

See as to oath to bailiff, Appendix F., p. 395. 



Rule 217. — The verdict of the jury may be — 
(a) general ; (b) partial ; (c) special. 

A general verdict is when there is acquittal or conviction on 
the whole charge ; partial, when the verdict is as to part only 
{e,g,, where an indictment charges two or more misdemeanours, 
and there is an acquittal on one count and a conviction on 
another) ; special^ when the finding is as to specific questions put 
to them by the Court, it being left to the Court to determine 
what verdict should be entered on the finding. 

** The jury have a liberty to find a general verdict whenever 
they think fit to do so, including both the law and the facts of 
the case submitted to their decision" (Chitty, Cr. L. Vol. L 
p. 666). And (it is submitted) they can properly refuse to find 
a special verdict (4 Bla. Com. (ed. 1813) p. 328) ; ButhelVe Case 
(6 St. Tr. 999) ; E. v. Alldag (8 C. & P. 126). 

It is stated in a leading text-book (on what authority does not 
appear) that a jury has a right to find a special verdict ; but I 
think, except in the one instance in/rOy that the jury has no such 
right, although, as in ^. v. Staines Local Board (52 J. P. 215), 
it may assist the Court by finding such a verdict, it being 
relieved by the Court of the obligation to find *' a true verdict 
according to the evidence." 

The exception referred to above is statutory. By the Trial of 
Lunatics Act, 1883 (46 & 47 Vict. o. 38, s. 2), it is enacted that 
*' where in any indictment or information any act or omission is 
charged against any person as an offence, and it is given in 
evidence on the trial of such person for that offence that he was 
insane, so as not to be responsible, according to law, for his 
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actions at the time when the act was done or omission made, 
then, if it appears to the jury before whom such person is tried 
that he did the act charged or made the omission charged, but 
was insane as aforesaid at the time when he did or made the 
same, the jury shall return a special verdict to the effect that the 
accused was guilty of the act or omission charged against him, 
but was insane as aforesaid at the time when he did the act or 
made the omission." 

For an instance of a special verdict, see R. v. Dudley and 
/Stephens (12 Q. B. D. 273; 54 L. J. M. 0. 32; 52 L. T. 107 ; 
32 W. R 347 ; 15 Cox, 621 ; 49 J. P. 69). 

In that case, at the suggestion of the judge, the jury found 
facts and left it to the Court to say whether the accused were, 
on theee facts, guilty of murder. The trial took place at assizes, 
and on the special verdict being given, the assizes were adjourned 
to the Boyal Courts of Justice, where another adjournment took 
place, the case being referred to five judges of the Queen's 
Bench Division. 

After argument before those judges, the Court intimated that 
there would be a conviction, and a further adjournment took 
place ; after which, the judgment of the Court was delivered, 
and the accused (being present) were sentenced to death. 

EuLE 218. — The jury must arrive at an unani- 
mous decision. If they are unable to agree, the 
Court will discharge them, and order the accused to 
be tried again at the same or ensuing sittings. 

The verdict must be announced by the foreman in the open 
Court, and, in cases of treason and felony, in the presence of the 
accused (but see supra, p. 72). Jurors not dissenting from the 
statement of the foreman wUl, in general, be presumed to have 
approved the verdict, if they were present when it was delivered. 

In R, V. Wooler (2 Stark. N. P. Ill ; 18 E. R. 402), all the 
jury were not present when a verdict of guilty was delivered, 
and it was therefore uncertain whether they all heard the verdict 
pronounced by the foreman, and so a new trial of the informa- 
tion was ordered. 

KuLE 219. — The Court is entitled to ask a jury 
to reconsider their verdict; but if they persist in 
the verdict^ it must be recorded. If a mistake in 
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recording a verdict is made, the Court may amend, 
provided that the mistake is discovered before the 
jury are discharged. 

It is submitted that if a jury by mistake returned a verdict of 
acquittal and the accused was discharged, and a fresh trial on. 
the same charge was begun against the accused before the scune 
jury, no amendment of the record could be made, the jury, so to 
speak, having lost seisin of the first case. 

In R. V. Vodden (Dears. C. 0. 229 ; 23 L. J. M. C. 7 ; 17 Jur. 
1014 ; 2 W. E. 55 ; 6 Cox, 226), on the trial of an indictment for 
larceny, one of the jurors delivered a verdict of Not Guilty, which 
was entered in the minutes of the clerk of the peace, according to 
the usual practice. The prisoner was discharged out of the dock. 

Immediately he was discharged, and before the jury had left 
the box, others of the jury interfered and said the verdict was 
Guilty. The prisoner was brought back to the dock, and the 
jury was again asked what their verdict was ; they all answered 
Guilty, and the person who delivered the first verdict said that 
he had said Guilty. The chairman of sessions thereupon ordered 
a verdict of Guilty to be recorded. 

The Court of Crown Cases Eeserved agreed that this was the 
right course to pursue. Pollock, C. B., said : ** We do not think 
the Court is called upon to say at what interval of time a correc- 
tion should be made .... in the present case the interval was 
not too long." 

Rule 220. — Although a jury may, with the assent 
of the Court, leave it to the Court to say what their 
verdict should be in law, the Court cannot of itself 
determine any fact. 

In R, V. Farnhorough (1895, 2 Q. B. 484; 64 L. J. M. 0. 
270 ; 15 E. 492 ; 73 L. T. 351 ; 41 W. E. 48 ; 18 Cox, 191 ; 59 
J. P. 505), the jury having stated that they could not agree that 
the accused was guilty of larceny, the chairman asked whether 
they believed the evidence of the prosecutor. They said yes, 
and a verdict of guilty was entered. The conviction was sub- 
sequently set aside, there having been no finding by the jury 
that the prisoner had acted animo furandi. 

Rule 221. — If the jury find the accused not 
guilty,, and there is no other indictment against 
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him, he is entitled to be discharged without fee, 
on the last day of the then sittings, 

55 Geo. 3, o. 50, 8. 7, sub-s. 4 ; 8 & 9 Vict. c. 114 ; and Steph. 
Dig. Or. Proc. 190. 

There is some doubt about the part of this rule contained in 
the italicised words, but inasmuch as in making up the record, 
the whole of the sittings is dated as having been on the first 
day, the law probably is as stated in the rule. 

It should, however, be borne in mind that in estimating the 
length of punishment awarded, every day from the date of con- 
viction, whether included in the sittings or not, is repkoned. 
The point is at least arguable. This does not apply to discharge 
on defective indictment, when the prisoner may be detained 
pending the presentment of another indictment. 

In Mee v. Cruikahank (86 L. T. 708 ; 66 J. P. 89), the plaintiff 
was tried and acquitted at quarter sessions, and was ordered to 
be discharged. He was, however, taken by the prison warders 
to the cells and there detained and questioned as to his name, 
parentage, &c. It was held that he was entitled to recover 
damages for false imprisonment from the gaolor. 

Rule 222. — If a prosecution fails by reason of a 
defect in the indictment, the accused may be detained 
pending the presentment of another indictment. 

The words in the Act {supra) requiring the immediate dis- 
charge of . . . one '' who on his or her trial shall be acquitted " 
do not apply to such a case. 

Rule 223. — The jury may acquit one of several 
jointly indicted accused and convict the others. 

24 & 25 Vict. c. 96, s. 94. 

If the effect of an acquittal of one or more jointly indicted 
persons is to make the person convicted incapable of the offence 
charged, a conviction cannot be sustained. E.g,^ if two persons 
are indicted for conspiring with each other to defraud a third 
person, and one of the two is acquitted, the other cannot be con- 
victed, as one person cannot conspire with himself {R. v. Manning^ 
12 Q. B. D. 241 ; R. v. Plummer, [1902] 2 K. B. 339 ; 71 L. J. 
K B. 806 ; 86 L. T. 836 ; 51 W. E. 137 ; 66 J. P. 647 ; 20 Cox, 269). 
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Rule 224. — If on an indictment charging dif- 
ferent offences in different counts, the jury agree 
as to one count and disagree as to another, the 
conviction or acquittal is good {Latham v. -ff., 5 
B. & S. t)3o; 10 Jur. N. S. 1145; 10 L. T. 676; 
12 W. R. 908 ; 9 Cox, 616 ; 33 L. J. M. C. 197). 

It Beems from the above case that a fresh trial could be had on 
the counts on which the jury disagreed; aliter, if the counts 
are not for distinct offences, but merely vary the description of 
one and the same offence {R, v. Grimwoodj 60 J. P. 809). 

Rule 225. — Where the accusation includes an 
offence of inferior degree to that specifically charged, 
the jury may acquit an accused of the greater and 
convict him of the lesser offence, provided, and sub- 
ject to the exceptions, m/ra, that both offences are 
either felony or misdemeanour and of a like nature. 

In Chitty's Cr. L., Vol. I., 637, it is stated, '* A defendant cannot 
be found gpiilty of a misdemeanour on an indictment for felony, 
because he would by that means lose the benefit of having a 
copy of the indictment, a special jury, and of making his full 
defence by counsel ... no one can be convicted of petit treason 
on an indictment for a common murder, because he would 
thereby lose the benefit of a larger number of peremptory chal- 
lenges" (but see 14 & 15 Vict. c. 100, s. 9). 

In R. V. Taylor (L. E. 1 C. C. E. 194), Kelly, C.B., said :— 
'^ On an indictment for a misdemeanour, the jury may find the 
prisoner guilty of any lesser misdemeanour that is necessarily 
included in the offence as charged." 

In that case the indictment was, in the first count, for ** unlaw- 
fully and maliciously wounding," and in the second count for 
" unlawfully and maliciously inflicting grievous bodily harm." 
The conviction was for a common assault, and it was held good. 

Quare whether this rule applies to '* intent " ? ^.y., on an in- 
dictment for wounding with intent to murder, could wounding 
with intent to maim or do grievous bodily harm be found ? On 
principle it seems that it could, but the question apparently has 
not arisen, the universal practice being to vary the intent in 
different counts of the indictment. 
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The EzceptionB to thiB rule 

Finding of Misdemeanour on Charge of Felony, 

(a) On a cliarge of felony there may be a conviction for an 

attempt to commit the same (14 & 15 Vict. c. 100, b. 9) 
(unless the attempt itself is a statutory felony). 

Note, — On an indictment for an assault to commit rape, 
it was held, that as the full offence of rape was proved, 
the prisoner could not be convicted of an attempt to com- 
mit the same {R, v. NicholU^ 2 Oox, 182). 

(b) On a charge of child murder, there may be a conviction 
for concealment of birth (24 & 25 Yict. c. 100, s. 60). 

(c) On a charge of felony, except that of murder or man- 

slaughter, where the indictment alleges that the defendant 
did cut, stab, or wound, there may be a conviction for 
unlawful wounding (14 & 15 Vict. c. 19, s. 5). 

Note. — That where shooting with intent, &c., is charged, 
there cannot be a conviction for unlawful wounding. 

(d) On a charge of administering poison so as to endanger 
life and inflict grievous bodily harm (felony), a verdict 
may be found of administering poison with intent to 
endanger or annoy (24 & 25 Vict. c. 100, ss. 23, 24, 25). 

In the Appendix will be found a Table of Offences in respect 
of which there may be a verdict of guilty of another offence than 
that charged in the indictment. 

Exception (a) needs further explanation. 

It seems that the law is that on an indictment charging a 
substantive offence, whether statutory or at common law, an 
attempt to commit the identical offence can be found {R, v. 
McPheraon, Dears. & B. 197 ; 26 L. J. M. C. 134 ; 3 Jur. N. S. 
523; 5 W. B. 525; 7 Cox, 281), although such attempt could 
not possibly have resulted in the commission of the full offence 
{E. V. Brown, 24 Q. B. D. 357 ; 59 L. J. M. 0. 47 ; 61 L. T. 
594; 38 W. R. 95; 16 Cox, 715; 54 J. P. 408), but if the 
attempt amount in itself to a statutory felony, there can be no 
such finding (see R, v. Hapgood, L. R. 1 C. C. E. 237 ; 39 L. J. 
M. C. 83; 21 L. T. 628 ; 18 W. R. 356 ; 11 Cox, 471; R. v. Connell, 
6 Cox, 1 78 ; and infra) as the law at present stands. 

Rule 226. — An attempt to commit murder which 
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is made a felony by 24 & 25 Vict. c. 100, cannot 
be found on an indictment for murder. 

This rule and the following notes will only be good in law so 
long as the decision in R. y, Connell (supra) is unreversed. 

This being so, it is submitted that on an indictment under 
sect. 9 of 24 & 25 Vict. c. 97, for de8tro3dng a building bj an 
explosive substance, any person being therein, &c., an attempt 
to do so could not be found, as sect. 10 makes an attempt to 
cause such an explosion a felony. (See also sect. 3 of 46 & 47 
Yict. c. 3.) [It is arguable whether the same would apply in 
the CBAC of an indictment under sect. 12 of 24 & 25 Yict. c. 100, 
for destroying or damaging a building by an explosion with 
intent to commit murder, and to an indictment under sects. 28, 
29 and 30 of the same Act.] 

Also, attempts to commit murder by attempting to poison, 
shoot, drown, suffocate, or strangle, are made felonies by 24 & 25 
Yict. c. 100, s. 14, as are like attempts by wounding or causing 
grievous bodily harm, or poisoning (sect. 11), or by any other 
means (sect. 15); attempts to choke or administer drugs with 
felonious intent (sects. 21 and 22); attempts to discharge 
loaded arms with intent to maim, disfigure, or disable, &c., or do 
some other grievous bodily harm, or to resist the lawful apprehen- 
sion or detainer of any person (sect. 18) ; attempts to set fire to 
coal mines (24 & 25 Yict. c. 97, s. 27) ; attempts to set fire to 
buildings, &c. (sect. 8) ; attempts to set fire to ships (sect. 44), 
or damage ships with explosives (sect. 46) ; attempts to set fire 
to crops or stacks (sect. 18). 

The case of assault with intent to rob is provided for by 
sect. 41 of the Larceny Act. 

But despite the decision in JR, v. Connell, which was in 1853, 
it would seem, on the construction of 14 & 15 Yict c. 100, s. 9, that 
in any case an attempt can be found on an indictment charging 
the full ofEence. The words are amply sufficient to cover this 
view, and I am told by Mr. Henry A. Bead, the Deputy Clerk of 
Arraigns at the Central Criminal Court, that on several occasions 
judges have taken this view. 

In practice the question will seldom arise, as on all indictments 
for felony a count for the statutory felony of the attempt is 
generally joined ; but in case such course was not taken, it is 
likely that the decision in R. v. Connell will no longer stand. 
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Rule 227. — The verdict having been given and 
recorded, in the event of a conviction, it becomes 
the duty of the Court official to arraign the accused 
on a previous conviction, if there be one charged 
against him. 

In recordmg the yerdict, in order to avoid any mistake, it is 
desirable for the official, on the pronouncement by the foreman 
of the Terdict, to say clearly — 

" Gentlemen of the jury, you say that you find the prisoner 
A. B. guilty of (or not guUty of), e.y., larceny." 

A person conyicted on one of two or more indictments cannot 
insist on the others being disposed of. The practice is to 
allow them to remain on the files of the Court, but at any time 
the prosecution may put him on his trial thereon. Of course 
the Attorney-General might enter a nolle prosequi thereon. 

Rule 228. — When an accused is arraigned for a 
felony (6 & 7 Will. 4, c. Ill, and 34 & 35 Vict, 
c. 112), or an offence under the Larceny Act (24 & 
25 Vict. c. 96), s. 116, or the Coinage Act (24 & 25 
Vict. c. 99), s. 37, or for a crime, which includes 
felony, under the Prevention of Crimes Act, 1871 
(34 & 35 Vict. c. 11*2), and a previous conviction is 
charged in the indictment, such previous conviction 
must not be charged until after verdict on the 
subsequent offence. 

"A plea of guilty would equally be a conviction." Per 
Hawkins, J., R. v. Bhby (1894, 2 K. B. 170 ; 63 L. J. M. C. 133 ; 
10 E. 223; 70 L. T. 879; 42 W. E. 511 ; 18 Cox, 5; 58 J. P. 
576). See Eule 146, supra, p. 99. 

The proper course to adopt in arraigning an accused on a pre- 
vious conviction is as follows. When the jury have given their 
verdict on the subsequent offence, the official (clerk of assize or 
other official appointed to direct the formal proceedings in a 
criminal Court) should say to the convicted person — 

"A. B., you are further charged for that you were on the 
day of , at the, eg,, Lancashire Assizes holden at 

Liverpool, lawfully convicted of, e.g,y felony. What say 
you, were you so convicted or not ? " 

If he admits that he was so convicted, his admission is 
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reoorded ; if he denies it, the jury are chaxged, but not sworn, 
again, and the trial proceeds. 

A previous conviction is proved by the production of the 
record of such conviction, and other evidence as to identification 
(34 & 35 Vict. c. 112. s. 18). If such evidence is not sufficient, 
the finding of the jury will be not guilty; if sufficient, guilty. 

The object of charging a previous conviction is to enable the 
Court to award a heavier punishment than would be permissible 
if the offence was a solitary one. 

By 7 & 8 Geo. 4, c. 28, a person convicted of felony, not 
punishable with death, committed after a previous conviction for 
felony, is liable to be transported ; now (by 20 & 21 Vict. c. 3, 
8. 2) imprisoned for life. See also 24 & 25 Yict. c. 96, ss. 7, 8, 9 ; 
24 & 25 Vict. c. 99, s. 12 ; 34 & 35 Vict. c. 112, by which a 
person twice convicted of a crime as defined by the Act (sect. 20) 
may be subjected to police supervision for a period not exceeding 
seven years; sect. 8, which establishes certain special offences 
which can be committed by persons twice convicted of a crime ; 
sect. 20 (see as to this, p. 137, supra). 

Motion in Arrest of Judgment. 

Rule 229. — In treason and felony, after verdict, 
and upon conviction, the prisoner must be called 
upon to allege any reason he may have, why the 
Court should not proceed to pass sentence upon him, 
and any such reason must be alleged after convic- 
tion and before sentence. 

The prisoner is called upon in these words : — 

"Prisoner at the bar, you have been found guilty of (treason 
or felony) ; have you anything to say vrhy judgment should 
not be given against you according to law ? " 

By this it is not meant that the prisoner may address the Court 
in mitigation of punishment, but that he may take objection to any 
defect in the record, or, in other words, move in arrest of judgment. 

In practice, however, this is also the proper time, if there is 
no such objection, or if there is any objection, and it has been 
disposed of adversely to the prisoner, to address the Court in 
mitigation of punishment. 

In misdemeanours, the defendant is not called upon (being 
present in Court : R. v. Spragg^ 2 Burr. 930), and if there is 
nothing to be said in mitigation, the Court at once, on the 
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announoement of the verdict, proceeds to judgment, unless the 
defendant moves in arrest of judgment. 

A motion in arrest of judgment must be made on affidavit. 

As to proceedings in the High Court, see Crown Office Rules, 
1886, 172, 173, 253. 

It is doubtful if in any misdemeanour it is necessary that an 
accused should be present in Court in order to move in arrest of 
judgment. In E. v. Spragg {uhi sup.), the proceedings were in 
the Court of Eling's Bench, and the resolution arrived at by the 
Court in that case was in these terms : — 

'' The Court held this to be a fixed and imalterable rule 
of practice in this Court, that the defendants must after 
conviction of such an offence as this be present in Court, if 
they would move in arrest of judgment." 

At the present day it is scarcely likely that a judge of an 
ordinary criminal Court would refuse to hear such a motion on 
the ground that the defendant was absent. 

In jR. V. NichoUs (2 Stra. 1227), where the question was 
whether one conspirator may be convicted after the other is 
dead, it was held that there was no occasion for the defendant 
to appear in Court upon the argument on what was in the nature 
of a special verdict. In this case, however, the proceedings 
were in the High Court, being removed thereto from the sessions 
by certiorari (see also 1 Salk. 55, 56 ; and Chitty, Cr. Law, Vol. I. 
663). 

Rule 230. — The grounds for a motion in arrest 
of judgment must be a substantial defect which 

(a) Appears on the face of the record itself. 

All formal defects, as appears supra, must be objected to by 
the accused before the jury are sworn (14 & 15 Yict. c. 100, s. 5), 
and hy the prosecutor, perhaps, at any time before accused has 
been actually tried {R. v. Webb, 3 Burr. 1468), so that formal 
defects can no longer be grounds for a motion in arrest of 
judgment. 

Duplicity or the joinder of two ofEences in one count was, in a 
case of misdemeanour, held to be no good for arresting judgment 
{Nash V. R., 4 B. & S. 735 ; 32 L. J. M. C. 94; 10 Jur. N. S. 
819; 9 L. T. 716; 12 W. E. 421; 9 Cox, 424), and the same 
rule seems to obtain also in the case of felonies. 



160 INDICTMENT AND INFORMATION. 

(b) Is not cured by verdict. 

The following defects are cured by verdict : — 

(1.) By 7 Geo. 4, c. 64, 8.21, 

(a) Want of a similiter in the record. 

(b) Award of jury process to a wrong officer on an insuffi- 
cient suggestion. 

(c) Misnomer or misdescription of officer returning sucli 

process, or of any of the jurors. 

(d) Service on the jury of anyone not returned as juror by 
the sheriff or other officer. 

((b) and (d) seem to be covered by 14 & 15 Vict, 
c. 100.) 

(e) ** Where the offence charged has been created by any 
statute or subjected to a greater degree of punishment, 
or excluded from the benefit of clergy by any statute, 
the indictment or information shall, after verdict, be 
held sufficient to warrant the punishment prescribed by 
the statute, if it describe the offence in the words of the 
statute." 

In R, V. Goldsmith (L. E. 2 C. 0. E. 74 ; 42 L. J. M. C. 94 ; 
28 L. T. 881 ; 21 W. E. 791 ; 12 Cox, 479), a prisoner was 
indicted for unlawfully receiving goods knowing them to have 
been obtained by false pretences. The indictment did not set 
out the feJse pretences. 

By 24 & 25 Vict. c. 96, ss. 88 and 95, on which the indictment 
was framed, it is an offence to receive any chattel, &c. obtained 
by false pretences, knowing the same to have been unlawfuUy 
obtained. Here, on the assumption that the false pretences in 
question should have been set out in the indictment, it was held 
that as the indictment followed the words of the statute it was 
good after verdict (see also R, v. Taylor, [1895] 1 Q. B. 25; 64 
L. J. M. C. 11 ; and Hamilton v. i2., L. E. 2 C. C. E. 74 ; 42 
L. J. M. C. 91 ; 28 L. T. 881 ; 21 W. E. 791 ; 12 Cox, 479). 

There are other authorities which may be consulted, but I do 
not think it necessary to set them out here ; the principle being 
made apparent by the foregoing cases. 

Shortlj", it amounts to this : that if there is a technical defect 
in an indictment, then after verdict, if the indictment has fol- 
lowed the words of the statute on which it is framed, it is good. 
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It is therefore always advisable in framing an indictment to use 
the words of the statute (see also B. y. Warshanery 1 M. 0. 0. 
466). 

(2.) At Common Law. 

" Where there is any defect, imperfection, or omission in any 
pleading, whether in substance or in form, which woidd have 
been a fatal objection upon demurrer, yet, if the issue proved be 
such as necessarily required on the trial proof of the facts so 
defectively or imperfectly stated, or omitted, and without which 
it is not to be presumed that either the judge would direct the 
jury to give, or the jury would have given the verdict, such 
defect, imperfection, or omission is cured by the verdict by the 
common law" (1 Notes to Saunders by Williams, p. 261, cited 
by Bramwell, B., in R. v. Ooldsmith^ uhi supra). 

In R. V. Heymann (L. R 8 Q. B. 106 ; 12 Cox, 388 ; 28 L. T. 
162; 21 W. E. 357), it was held that there was no dibtinction 
between civil and criminal pleadings as to defective allegations 
which are aided by verdict at common law, and the above rule 
applies generally. (See also R. v. Stroulger, 17 Q. B. D. 327; 
65 L. J. M. 0. 137; 55 L. T. 122; 34 W. E. 219; 16 Cox, 86; 
61 J. P. 278.) 

After verdict a defective averment in a second count may be 
cured by reference to a su£Bicient averment in the first count of an 
indictment {R. v. Waverton, 2 Den. C. C. 340; 17 Q. B. 662 ; 21 
L. J. M. C. 7; 16 Jut. 16). 



Rule 231. — A motion in arrest of judgment is 
rarely successful, and will avail only in the following 
cases : — 

(1.) Where the Court has no jurisdiction. 

R, V. Hewitt (R. & R. 168), where, after conviction, the judge 
doubted the jurisdiction of his Court to try the accused for the 
offence charged. He accordingly respited judgment and reserved 
the point for the consideration of the judges. The judges 
decided against the jurisdiction and judgment was arrested. 

(2.) If after indictment found and before judg- 

B.B. M 
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ment pronounced, the statute on which 
the indictment is framed is repealed. 

1 Hale, 290, 291, where it is stated that "when an o&nce 
is made treason or felony by an Act of Parliament, and then 
those Acts are repealed, the offences committed before snch 
repeal and the proceedings thereon are discharged by such 
repeal," in the absence of a special clause in the repealing Act. 

In E. v. Swan (4 Cox, 108), it was held that where a statute 
creating an offence has been repealed, a person who has offended 
against that statute before repeal cannot be afterwards pro- 
ceeded against, although the repealing statute re-enacts the 
penal clauses of the repealed statute. 

In E. V. St. Mawgan (8 A. & E. 496 ; 3 N. & P. 502 ; 7 L. J. 
M. C. 98), criminal proceedings had been removed into the 
High Court by certiorari: the defendants pleaded, and issues of 
fact were joined, and were tried and found against the defendants. 
After issues joined, but before the case was tried, a statute 
repealing the statute on which the indictment was based came 
into operation. Held, that judgment must be arrested. 

In R, y. McKenzie (E. &E. 429), tried in 1820, judgment was 
currested in these circumstances. The prisoners were charged 
with stealing privately in a shop, on 1 1th July, 1820. 

By 1 Geo. 4, c. 117, which came into operation on the 25th of 
July, 1820, and before the prisoners were tried, a statute 10 & 11 
WiU. 3, c. 23, depriving persons convicted of stealing privately in 
a shop of the benefit of clergy, was repealed. It was held that on 
neither of these statutes could there be a conviction, and that the 
prisoners must receive judgment for a common larceny. 

In R. V. Inhabitants of Denton (Dears. C. C. 3 ; 18 Q. B. 761 ; 
21 L. J. M. C. 20 ; 17 Jur. 453), it was held that where an Act 
of Parliament upon which an indictment was framed was repealed 
after the indictment was found by the grand jury, but before 
plea pleaded, judgment must be arrested. In that case. Lord 
Campbell, C. J., said : ** We are not at liberty to pronoimce 
judgment under a repealed statute, although the statute was in 
force at the time of the preferring of the indictment." 



(3.) Where there is misjoinder of two or more 
accused in one indictment. 
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(4.) Where in an indictment a count for felony 
is joined with a count for misdemeanour 
and a general verdict is returned. 

Young V. R., 3 T. E. 98, 108 ; Stark. Cr. PL 43. 

A liter, if the verdict is as to one only of the offences charged 
(-R. V. Ferguson, Dears. 427 ; 24 L. J. M. 0. 61 ; 1 Jur. N. 8. 73 ; 
3 W. R 178; 6 Cox, 464). 

Rule 232. — If an accused does not move in arrest 
of judgment, the Court may of its own motion 
arrest judgment. 

R. Y. Hewitt (H. & B. 158). Apart from this case, it seems 
clear that if after conviction, in, e.g., a case in which the accused 
was not represented by counsel, the Court discovered a substan- 
tial reason why it should not proceed to judgment on the par- 
ticular indictment before it, the Court would arrest judgment. 
This will be very infrequently done, as the effect of arrest of 
judgment is not final. 

Rule 233. — Where judgment is arrested, *^the 
whole proceedings shall be set aside, but the party 
may be again indicted for the offence in respect of 
which judgment was arrested." 

4 Bla. Com. 375. 

*' So if a man be convicted upon an insufficient indictment, and 
no judgment thereupon given, he may be again indicted and 
arraigned" {Vaux^s Case, 4 Co. R. 44a, 45b). 



m2 
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CHAPTER XI. 

VERDICT AND PROCEEDINGS THEREON : JUDGMENT — 
RESPITING JUDGMENT — REPRIEVE. 

Rule 234. — If judgment is not arrested the Court 
may, in its discretion, proceed to give judgment. 

In practice, the Coiirt hears evidence (but see R. v. Gregory ^ 
1 Cox, 31 ; 1 Car. & K. 228), and whatever can be urged by the 
defence in mitigation of punishment, and also ascertains from 
witnesses the previous career of the convicted person. 

Evidence may be given by affidavit {R. v. Cox^ 4 C. & P. 640, 
where Patteson, J., apparently laid down that in special circum- 
stances affidavits would be received). 

But in R. V. EllxB (6 B. & C. 145 ; 9 D. & E. 174 ; 6 L. J. (0.8.) 
M. C. 1) it was held that affidavits in aggravation of punishment 
in felony could not be admitted, although the record had been 
removed by certiorari^ the master certifying that it was contrary 
to the practice to receive affidavits in cases of felony. 

And in R. v. Lhyd (4 B. & Ad. 135 ; 2 L. J. K. B. 814), which 
was a case of a conviction for misdemeanour on a King's Bench 
record, it was held that ** the defendant on such a record having 
been sentenced at the assizes, cannot apply to the Court to amend 
the judgment by diminishing the punishment upon ordinary 
affidavits in mitigation." 

This case is, however, only an authority to show that evidence, 
not pointing to a specific defect in the sentence, and being only 
as to matter which could have been given at the trial and was 
not so given, is not receivable by a court of review. 

As to the law further, see R, v. Cox {supra). As to judgment 
on a record of the High Court and information, see C. 0. B. 
1886, 171—176. 

EuLE 235. — In treason and felony, the prisoner 
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must be present when judgment is given ; in misde- 
meanour, his presence is not essential. 

In R, v. Hay^es (64 J. F. 441), a defendant was charged on 
the coroner's inquisition with manslaughter. On the first hear- 
ing before the coroner, the defendant was called as a witness, 
but was unable to g^ve evidence. Between the first and second 
hearing, she was certified to be insane, and was removed to an 
asylum, where she was at the time of the trial. 

Counsel for the Crown stated that an indictment for the o£^ence 
charged had been ignored by the grand jury, and that he was 
satisfied that no jury would count on the inquisition. It was 
held by Bidley, J., that as the Crown admitted that there was 
no case to go to the jury, and that the proceedings were taken 
for the purpose of obtaining an acquittal, the verdict of the jury 
ought to be taken in the defendant's absence and without her 
plea. The learned judge further said that this course must not 
be taken as a precedent ; but as the circumstances of the case 
were so peculiar, it is highly improbable they will ever again 
exist. See further as to this, Bule 111, supra, p. 72. 

If a misdemeanant is not in attendance when required to be, 
the Court may issue a bench warrant for his arrest. 

In R, V. Williams {1% W. R. 806), which was in the High Court, 
the recognizances of a defendant convicted of perjury were 
ordered to be estreated, but the Court would not pass sentence 
in her absence. In R, v. Kiuglake {ibid,), the Court held that its 
power to pronounce judgment in the absence of a defendant 
was discretionary (see C. 0. E. 172). 

Rule 236. — The Court may at any time during 
the continuance of the term or sessions, whether 
such have been adjourned or not, alter a sentence 
passed on an accused, by either increasing or 
decreasing it. 

In R, V. Price (6 East, 323), which was a trial for a misde- 
meanour in the High Court, a sentence was altered, from one of 
a month's imprisonment and seven years' transportation, to one 
of a fine of 20/., six months' imprisonment, and six years' 
transportation. (See also R. v. Justices of Leicestershire, I M. & 
8. 442.) 
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The Court may, and frequently does, respite, t.0., postpone 
judgment. If it desires to state a case for the consideration of 
the Oourt for Crown Cases Keserved, judgment is postponed 
until after the determination of the question by that Court (see 
infray Chap. XV.) ; or if it binds over an accused to come up for 
judgment when called upon, which is done, if the Court thinks 
that in the circumstances no punishment should be awarded ; and 
if the accused so bound over does not offend again, nothing more 
is done on the judgment. See also 42 & 43 Vict. c. 49, s. 16, 
and 50 & 51 Vict. c. 25. 

If he does again offend, he maj be arrested and sentenced on 
the previous judgment. This was done in R, v. Ryan (7 Cox, 
109). 

In the High Court the execution of judgpnent may be respited 
(C. 0. B. 173) to allow of a motion for a new trial, or in arrest 
of judgment (see p. 177, infra). 

Rule 237, — The Court must, in the following 
cases, order that execution of its sentence be 
deferred — 

(1.) Where a female convict is under sentence of 
death and is pregnant (in the sense of being 
quick with child) (Chitty, Cr. L. Vol. I. 
759). 

(2.) Where a convict under sentence of death 
becomes insane after sentence is pronounced 
(Chitty, Cr. L. Vol. I. 760—761). 

The deferring of a sentence is technically termed a reprieve, 
which is *^ derived from reprendre, i.e., to keep back, and signifies 
the withdrawal of the sentence for an interval of time, and 
operates in delay of execution " (Chitty, Cr. L. Vol. I. p. 757). 

In other cases than these, a Court may, either at the instance 
of the Crown — ex mandato regis — or of its own motion, in the 
interests of justice, grant a reprieve. 

Instances of the exercise of such discretion are given in Chitty, 
Cr. L. Vol. I. p. 758: "Where the defendant pleads a pardon 
which, though defective in point of form, sufficiently manifests 
the intention of the Crown to remit the sentence : where it seems 
doubtful whether the oiffence is not included in some general act 
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of grace, or whether it amounts to so high a crime as that 
charged in the indictment" (see also 4 Geo. 4, c. 48, and 12 
Geo. 3, c. 24 ; 7 Will. 4 & 1 Vict. c. 88). 

The most usual instance of reprieve is one which this book is 
not concerned with, that is, where the Crown in a case of a death 
sentence withdraws the sentence in order to substitute another 
punishment. 

Rule 238. — If a female convict under sentence of 
death pleads that she is pregnant, a jury of twelve 
matrons must be empanelled to try whether she is 
quick with child (Chitty, Cr. L. Vol. I. p. 759). 

In E. V. Wycherley (8 C. & P. 262) the whole of the proceed- 
ings on such a plea are set forth. It appears from this report 
that, after sentence of death passed and plea of pregnancy put 
forward by the prisoner, twelve married women who were in 
Court were returned on a panel by the under sheriff to the clerk 
of assize ; that they were then sworn ; that they retired to a 
private room with the prisoner, and returning into Court asked 
for the assistance of a surgeon : that then, the surgeon having 
examined the prisoner came into Court and was examined before 
the jury in open Court : that then the jury retired, and return- 
ing found that the prisoner was not quick with child. 

If the prisoner had been found quick with child, she would 
have been reprieved untH the birth of the child, and afterwards 
might have been executed. Nowadays, it is safe to say that the 
death sentence, in such circumstances, would not be carried out 
at all. 

The form of oath to be administered to the jury of matrons is, 
as to the matron — 

"You, as forematron of this jury, swear that you will 

search and try the prisoner at the bar whether she be with 

child of a quick child, and thereof a true verdict give, 

according to your skill and understanding. So help you 

' God." 

And as to the rest of the jury — 

" The same oath your forematron hath taken on her part, 
you shall well and truly observe and keep on your parts. 
So help you God," 
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When the matrons are agreed, the following is the proper 
procedure. The clerk should say — 

''Look upon the prisoner, how say you, is ... . with 
quick child or not ? " 

And to their answer, the derk says — 

*' Then say you of the jury of matrons, you say that A. B. 
is pregnant (or not pregnant) with quick child, and so say 
you all." 

See Ohitty, Or. L. Vol. IV. p. 444. 
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CHAPTER Xn. 

PUNISHMENT. 

Rule 239. — On a conviction for high treason or 
wilful murder (24 & 26 Vict. c. 100, s. 2), the Court 
must pass sentence of death. 

See also sect. 2 {Ibtd,), which requires the Court to direct that 
the body of a person executed for murder shall be buried in the 
prison where he has been last confined. 

Rule 240. — On a conviction for an offence against 
sect. 2 of the Piracy Act (7 Will. 4 & 1 Vict. c. 88), 
or an offence against the Dockyards Protection Act 
(12 Geo. 3, c. 24, s. 1), which offences are punish- 
able by death, the Court may, in its discretion, 
abstain from passing sentence of death, and order 
such sentence to be recorded (4 Geo. 4, c. 48, s. 1). 

The object of merely recording a sentence of death is to signify 
that the judge is of opinion that such a sentence should not be 
carried out, and thereupon recommends the prisoner to the mercy 
of the Crown. It is extremely unlikely that a sentence so recorded 
would be carried out. 

By sect. 2 of the Act it is enacted that ^* a record of every such 
judgment, so entered as aforesaid, shall have the like effect to 
all intents and purposes and be followed by all the same conse- 
quences as if such judgment had actually been pronounced in 
open Court and the offender had been reprieved by the Court." 
It should be noted that the effect of entering such a record is 
equivalent to a reprieve by the Court and not by the Crown. 

In executing the sentence of death in the case of murder, the 
convict is to be hanged within the walls of a prison (31 & 32 Yict. 
c. 24, B. 2), but in the case of treason the convict may be either 
hanged or beheaded publicly (sect. 16, supra). 

Rule 241. — In cases other than capital and mis- 
prision of treason (see Rule 244, infra^^ the Court has, 
within the appropriate maximum limits, absolute dis- 
cretion in fixing the amount of the punishment, pro- 
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vided that where penal servitude is adjudged, not 
less than three years may be imposed (54 & 55 Vict, 
c. 69, s. 1 ). 

There is now no minimum punishment for any offence except 
misprision of treason and blasphemy, but although the Court has 
discretion as to the amount of the punishment, its quality is 
generally prescribed by statute or defined by custom. 

The punishments recognized by the law are penal servitude, 
imprisonment with or without hard labour, detention in a 
reformatory school, subjection to police supervision, whipping, 
fine and putting under recognizance (Steph. Dig. Cr. Law, 4) ; 
but all these would not be applicable in every case. The pilloiy 
was abolished in 1837. 

As to banishment as a punishment, see 10 Geo. 4, c. 7 ; R. v. 
Kennedy, 86 L. T. 763; 2 Vern. 104; 2 Hawk. c. 33, s. 137. 

Rule 242. — The extreme length of imprisonment, 
with or without hard labour (except in cases of a 
second conviction of blasphemy, where imprison- 
ment for three years mustj and threats to publish a 
libel, where imprisonment with or without hard labour 
for three yearsma^beimposed; andanyotherCommon 
Law offence which at Common Law is punishable with 
imprisonment, when any term may be ordered : 
Castro V. /?., 5 Q. B. D. 490, 509 ; Steph. Hist. Cr. L- 
Vol. I. 490), is two years. 

9 Will. 3, c. 35, B. 1 ; 6 & 7 Vict. c. 96, s. 3 ; 64 & 55 Vict, 
c. 69, s. 2 ; and see the Criminal Law Consolidation Acts of 1861. 

Solitary confinement is, since 1893, no longer a legal punish- 
ment, as by 56 & 57 Vict. c. 54, the statutes authorizing its 
imposition by a Court of Justice have been repealed. However, 
it is still imposed by the prison authorities on refractory 
prisoners, but only in a modified degree. 

Rule 243. — Whipping may be ordered to be 
inflicted on (1) adult males (but not on females, 1 
Greo. 4, c. 57) convicted of — 

(a) Being incorrigible rogues (in a Court of Sum- 
mary Jurisdiction, and having been sent to 
the sessions for punishment) (5 Geo. 4, c. 83, 
8. 10) ; 
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(b) Offences against the person of the King (5 & 

6 Vict. c. 61, s. 2); 

(c) OflPences against the Garrotters Act, 1863 (26 

& 27 Vict. c. 44) ; 

and subject to the conditions and restrictions laid 
down in the said statutes and by 26 & 27 Vict. 
c. 44, s. 1. 

(2) Males under sixteen convicted of offences 
under 48 & 49 Vict. c. 69, s. 4 ; 24 & 25 Vict, 
cc. 96, 97, 100 (including an offence under sect. 101 
of 24 & 25 Vict. c. 96, by which a male under the 
age of eighteen years may be whipped for taking 
reward for helping to recover stolen property with- 
out having used all due diligence to bring the 
offender to justice). 

The authority for the part of the rule in brackets is Eussell 
on Crimes, Yol. I. 84, and the point is not mentioned else- 
where ; but as the section of the Larceny Act relied on has not 
been repealed, it seems that the law is as stated. 

Whipping of prisoners in any prison for a breach of discipline 
is allowed, subject to the conditions of 61 & 62 Vict. c. 41, s. 5, 
and Convict Prison Eules (1899), 82—85, and Local Prison 
Eules (1899), 88, 89. 

Whipping was a usual common law punishment for mis- 
demeanours committed by male or female, but now, except in the 
cases given above, where statutory authority is conferred, whip- 
ping has fallen into desuetude ( Ca«/ro v. i?., 5 Q. B. D. 490, 609). 

It is, however, at least open to question, whether a judge 
could not order an adult male to be whipped in any case where 
at common law it was allowable. For an example of the work- 
ing of the Garrotters Act, see Law Journal Notes, 12, where it 
id reported that ^' at the Hants Assizes (in /2. v. Smallbones) the 
accused was convicted of attempting to choke and strangle a 
woman with intent to commit a rape on her, and was sentenced 
to two whippings and seven years' penal servitude." 

A sentence of whipping cannot be passed in the absence of 
the prisoner {R. v, Harm^ 3 Burr. 1786). 

Rule 244. — The punishment for misprision of 
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treason must be loss of the profits of lands during life, 
forfeiture of goods, and imprisonment during life. 

1 Hale, 374. The Act for the Abolition of Forfeitures 
(33 & 34 Vict. c. 23, s. 1) only applied to treasons and felonies 
(and see 1 & 2 Ph. & M. c. lU, s. 8). 

Rule 245. — A person convicted of a felony, for 
which no punishment has been specially provided, 
shall be liable to be sentenced to penal servitude for 
not more than seven and not less than three years, 
or imprisonment with or without hard labour for 
not more than two years. 

7 & 8 Geo. 4, c. 28, s. 8, as amended by 20 & 21 Vict. c. 3, 
s. 3, and 54 & 55 Vict. c. 69, s. 1. 

Rule 246. — A person convicted of a misdemeanour 
for which no punishment has been specially pro- 
vided shall be liable to be sentenced to fine and 
imprisonment without hard labour, and to be put 
under recognizances to be of good behaviour. 

Steph. Dig. Or. Law, 18. The fine must be not excessive 
(Magna Charta), and imprisonment must not exceed three years. 

Rule 247. — (a) In the case of any indictable mis- 
demeanour under the Larceny Act, the Malicious 
Damage Act, the Forgery Act, the Coinage Oflfences 
Act, Offences against the Person Act, of 1861, the 
Court may, in addition to or in lieu of any other 
punishment, fine the offender and require him to 
enter into his own recognizances, and to find sureties, 
both or either, for keeping the peace and being of 
good behaviour ; 

(b) And in the case of any felony, except murder, 
under the above Acts, the Court may, in addition 
to any other punishment, require the offender to 
enter mto his own recognizances, and to find sureties, 
both or either, for keeping the peace. 

(c) By the Prevention of Cruelty to Children Act, 
1904, on conviction under sect. I of misdemeanour a 
fine may be imposed. 

Qenerally, apart from these statutes, in misdemeanour, at 
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common law, any person might be required to find sureties to 
keep the peace (even a married woman, though she cannot 
herself be bound by recognizance, because being ^feme covert she 
cannot enter into it : Buss. Cri. 6th ed. Vol. I. 66 ; E. y. Dunn, 
12 Q. B. 1026) ; but not, it seems, in felony. 

On the other hand, in treason, felony and murder, a fine could 
be imposed at common law, but it scarcely ever was imposed, 
and the practice, if it ever was such, has fallen into desuetude. 
In misdemeanour a fine was always an appropriate punishment. 
As regards a married woman, the decision in R, v. Thomas (Gas. 
temp. Hard. 278) is displaced by the Married Women's Property 
Acts, 1882 (45 & 46 Vict. c. 75) and 1893 (56 & 57 Vict. c. 631), 
particularly the latter Act (sect. 1 (a)). 

Rule 248. — A youthful offender under the age of 
sixteen years, who has been convicted of an offence 
punishable with penal servitude or imprison uient, 
and (a) appears to the Court to be not less than 
twelve years of age, or (b) is found to have been 
previously convicted of an offence punishable with 
penal servitude or imprisonment, may, in lieu of 
any other punishment, be ordered to be kept in a 
reformatory school for not more than five and not 
less than three years, so that the punishment is such 
as will in the opinion of the Court expire at or 
before the time at which the offender will attain 
the age of nineteen years (56 & 57 Vict. c. 48, s. 1 ; 
62 & 63 Vict. c. 12, s. 1). 

Before the last-named statute it was customary to order the 
youth to be imprisoned for a specified time, so that arrangements 
might be made for his transference to a reformatory. Now, this 
is not aUowed. 

Rule 249. — A person convicted of a *^ crime '^ as 
defined by 34 & 35 Vict. c. 112, s. 20, after a pre- 
vious conviction of a crime, may, in addition to any 
other punishment, be ordered to be subject to police 
supervision for any period not exceeding seven years. 

A *' crime '' is defined as any felony, certain coinage offences, 
false pretences, conspiracy to defraud, any misdemeanour under 
sect. 58 of the Larceny Act, 1861. 
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Rule 250. — A person convicted of any felony not 
punishable with death (other than simple larceny 
after a previous conviction for felony where the 
maximum punishment is penal servitude for ten 
years, 24 & 25 Vict c. 96, s. 7), committed after a 
previous conviction for felony, may be sentenced to 
any period between penal servitude for life and for 
three years, and imprisonment with or without hard 
labour not exceeding two years. 

7 & 8 Geo. 4, c. 28, s. 11, and 54 & 55 Vict. c. 69. 

In the case of simple larceny or any offence made punishable 
by the Larceny Act, 1861, as simple larceny, after a previous 
conviction of any indictable misdemeanour punishable under the 
Larceny Act, the maximum punishment is seven years' penal 
servitude. 

Rule 261. — In the case of all enactments in force 
on the 6th of August, 1891, under which there is 

flower to award penal servitude, the Court has abso- 
ute discretion to impose any sentence of penal servi- 
tude from three years to five years or any greater 
period authorized by the enactment; or imprisonment 
with or without hard labour not exceeding two years 
(which last also applies to future enactments unless 
otherwise provided therein). 

In the case of an indictment for a common law offence, not 
embodied in a statute, it seems that the old common law punish- 
ment could be inflicted ; but this is by no means free from doubt. 

The words of 54 & 55 Yict. c. 69, ss. 1 and 2, are : — '' Where 
under any enactment^ in force when this section comes into opera- 
tion, a Court has power to award a sentence of penal servitude, 
the sentence may, at the discretion of the Court, be for any 
period not less than three years and not exceeding five years, or 
any greater period authorized by the enactment." * 

<< Where under any Act now in force, or under any future Act, 
a Court is empowered or required to award a sentence of penal 
servitude, the Court may in its discretion, unless such future Act 
otherwise provides, award imprisonment for any term not exceed- 
ing two years, with or without hard labour." 
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Rule 252. — A prisoner who is convicted upon an 
indictment for forgery at common law cannot be 
sentenced to hard labour under section 29 of the 
Criminal Procedure Act, 1851 (14 & 15 Vict. c. 100), 
as having been convicted of the offence of a cheat 
or fraud punishable at common law. 

R. V. Hamilton, (1901) 1 K. B. 740 ; 70 L. J. K. B. 480 ; 84 
L. T. 332 ; 49 W. E. 575 ; 65 J. P. 265. 

Rule 253. — By the Probation of First Offenders 
Act (50 & 51 Vict. c. 25), if a first offender is con- 
victed of larceny or false pretences, or any other 
offence punishable with not more than two years' 
imprisonment, the Court may, having regard to the 
youth of the offender or the trivial nature of the 
offence, in its discretion release the offender on his 
entering into a recognizance, with or without 
sureties, to keep the peace and come up for judg- 
ment if called upon. 

This Act, were it not for the proviso that, in the event of a 
breach of the conditions by the offender, the Court may issue a 
warrant for his apprehension, on which he may be remanded, 
would be useless ; as the Courts have always exercised such a 
discretion as purports to be given thereby, and the Act confers no 
greater jurisdiction than has always obtained (see p. 177, infra). 

Rule 254. — Principals in the second degree and 
accessories before the fact, in the case of any felony, 
may be punished in all respects as principals in the 
first degree. 

This is laid down in Steph. Dig. Cr. Law, p. 36, and is un- 
doubtedly correct. Although, of course, if a statutory punish- 
ment was provided in any particular case (of which I can find no 
instance) for principals in the second degree, such would have to 
be followed. 

It would be unprofitable to trace the development of the law 
on this point, but reference may be made to 2 Hawk. c. 25, s. 64 ; 
the Coalkeavera' Case (1 Leach, 66 ; Fost. C. C. 356, 357, 359) ; 
7 & 8 Geo. 4, c. 28, s. 7 ; the Consolidation Acts of 1861 ; and 
24 & 25 Vict. 0. 94, b. 2. 
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Rule 255. — An accessory after the fact in felony 
other than murder, when a maximum sentence of 
penal servitude for life may be imposed (24 & 25 
Vict. c. 100, s. 67), is liable to be imprisoned with 
or without hard labour for any term not exceeding 
two years, and to be ordered to enter into recogni- 
zances, with or without sureties, to keep the peace. 

24 & 25 Vict. c. 94, a. 4. 

Rule 256. — Judgment should be given on each 
count of an indictment containing two or more counts. 

The reason for this rule will appear from the cases cited 
below : — 

In O'Connell v. R, (11 CI. & P. 155 ; 9 Jur. 25 ; 1 Ck)X, 413), it 
was held that where an indictment contains several counts, of 
which one is bad, a general judgment for the Grown is bad. 

In Campbell y. R. (2 Cox, 469; 11 Q. B. 399; 2 New Sess. 
Cas. 297 ; 17 L. J. M. C. 89; 12 Jur. 117), an indictment con- 
tained two counts for — 

(1.) Stealing goods in a dwelling-house above the value of 5/. 
(2.) A simple larceny of those goods. 

By the jury process, the jury were summoned to inquire 
whether the prisoners were guilty " of the felony in the indict- 
ment aforesaid above specified," and the verdict was that they 
were guilty of the felony aforesaid, and they were sentenced to 
transportation. Upon error, it was held that the judgment was 
bad, it being uncertain to which of the counts the verdict 
applied, and if it applied to the latter that oount would not 
support the judgment (see also HoUoway v. R., 2 Dears. 0. C. 
28 ; and Gregory v. R., 15 Q. B. 957 ; 19 L. J. Q. B. 366 ; 15 
Jur. 79). 

As to the other matters connected with punishment, it should 
be noted that the sentence runs from the first day of sittings of 
a Court of oyer and terminer or gaol delivery, unless otherwise 
ordered (see also as to High Court, C. 0. R. 179) ; but at quarter 
sessions from the day on which it is given, unless otherwise 
ordered (12 & 13 Vict. c. 45, s. 7; R. v. Wilkes, 4 Bro. P. 0. 
367 ; 4 Burr. 2527 ; R, v. King, 7 Q. B. 782 ; 14 L. J. M, C. 172) ; 
in the absence of contrary intention, that a ** month " means a 
calendar month, and that in computing a sentence the day on 
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whioh the sentence begins is induded, and the numerically cor- 
responding day of the month in which the sentence expires is 
excluded. But if there be no such day, the sentence expires on 
the last day of that month {Mtgotti v. ColviUe, 48 L. J. 0. P. 
695 ; 4 C. P. D. 233 ; 40 L. T. 747 ; 27 W. R. 244 ; 14 Cox, 305) ; 
that sentence on a convict already imprisoned under previous 
sentence may be ordered to commence at the expiration of the 
previous sentence (7 & 8 Geo. 4, c. 28, s. 10), and that the Court 
has power to order that sentences for different offences, whether 
contained in different counts of one indictment or not ( Castro v. R., 
6 App. C&B. 229 ; 50 L. J. Q. B. 497 ; 44 L. T. 350 ; 29 W. E. 
669 ; 14 Cox, 546 ; 45 J. P. 452), and, whether felonies or mis- 
demeanours {R. v. WilkeSf 4 Bro. P. C. 367 ; 4 Burr. 2527), 
shall be either consecutive or concurrent {R. v. WUliamSy 1 Leach, 
536 ; 8. P., R. v. Cutbush, 36 L. J. M. 0. 70 ; L. R. 2 Q. B. 379 ; 
1 6 L. T. 282 ; 1 5 W. E* 742 ; 1 Cox, 4 39 ; fi. v. Robinson, 1 M. C. C. 
413), except in the case of the conviction of a convict at liberty on 
ticket-of -leave, when the fresh sentence must be made to follow 
the sentence which the convict will be sent back to serve {R. t. 
Xififf, (1897) 1 Q. B. 218, per Hawkins, J. ; 66 L. J. Q. B. 87 ; 
75 L. T. 392 ; 18 Cox, 447 ; 61 J. P. 329) ; that, if a person is 
out on recognizance to come up for judgment when called upon, 
it is the custom of the Central Criminal Court, when a fresh 
offence by such a person is brought to its knowledge, to require 
the police or prosecutor to apply to the Court that the offender 
be brought up ; on the application, all the facts are enquired 
into, and if the Court thinks that, in the circumstances, it should 
pass judgment, it orders the person to be notified to appear on a 
day named, and in default of his appearance a bench warrant is 
issued for his apprehension. This custom is entirely reasonable, 
and if x)ccasion arose might well be followed in other Courts. 
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Rule 257. — The power to order the payment of 
the costs of a criminal trial out of public money is 
statutory, the rule at common law being that the 
Crown neither paid nor received costs. 

The first alteration in the old rule was made by 27 Geo. 2, 
c. 8, but the main statute dealing with the subject is 7 Oeo. 4, 
0. 64. This has been amended by 14 & 15 Yiot. o. 55, s. 1, and 
other statutes. 

The question is sometimes raised where there are two prose- 
cutors, the police and the party interested, which party is to be 
considered the prosecutor for the purpose of receiving costs. 

The leading case on the point is E. ▼. Bushell (16 Gox, 367 ; 
52 J. P. 136). That was a case where the accused was indicted 
for an aggravated assault on his wife. The complainant was 
present at the magisterial inquiry, but she did not apply to be 
bound over to prosecute. Subsequently she instructed a soli- 
citor to retain counsel to conduct the case at the assizes. Before 
this the magistrates had bound over a constable to prosecute, 
and he had employed a solicitor (the magistrates' clerk), who 
had instructed counsel. 

At the assizes the Oourt apparently gave the conduct of the 
prosecution to the wife ; at least, they allowed her the costs of 
the prosecution. 

Lord Coleridge, C.J., distinguished the case from that of 
B. Y. Yates (7 Cox« 361), where the conduct of a manslaughter 
prosecution was given to the police, and said, ^* Where there 
is a private prosecutor, and that prosecutor conducts the case 
before the magistrates, I do not think the magistrates' derk 
ought to step in and take the case out of the private prosecutor's 
hands." 
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Altogether, it seems to depend upon the nature of the case and 
its (drcumstanoes whether the Court will take the case out of a 
private prosecutor's hands or not. 

In general, no difficulty ever arises on the subject. 

Rule 258. — A Court before which any person is 
prosecuted or tried for any felony (except treason- 
felony: 11 Vict. c. 12, s. 10), or any of the mis- 
demeanours enumerated in Rule 259, infra^ may, in 
its discretion, order payment of the expenses of the 
prosecution, including the expenses of the prosecutor 
and the witnesses, whether such prosecutor or wit- 
nesses are under recognizance or subpoena or not {R. 
V. Butterwickj 2 M. & Rob. 196), consequent on their 
attendance before the examining magistrate and the 
grand jury; and, where no bill of indictment is 
preferred, the expenses of attendance at the Court 
on recognizance or subpoena. 

This is by 7 Qeo. 4, c. 64, s. 22. By virtue of the aboTO 
statute and other statutes mentioned in the text, the costs 
of the prosecution may also, in the discretion of the Court, be 
allowed in trials of the following misdemeanours, provided that 
the prosecutor attends on recognizance or subpoena; otherwise 
only the costs of the witnesses attending on recognizance or 
subpoena will be allowed (and see tn/ra, and Eule 260) : — 

(a) Assault with intent to commit a felony. 

(b) Attempt to commit a felony (except in cases of treason- 
felony, where no costs of the prosecution may be allowed 
(11 Vict. c. 12, s. 10)). 

(c) Eiot. 

(d) Any misdemeanour of receiving stolen property, well 
knowing the same to have been stolen. 

(e) Assault upon a peace officer in the execution of his duty 

or upon any person acting in aid of such officer. 

(By sect. 9 of 13 & 14 Yict. c. 101, in cases of assault 
upon workhouse officers or relieving officers in the dis- 
charge of their duty, the Court '' shall have the same 
power as in case of" . . . assaults upon a peace 
officer or revenue officer, " to order payment of the costs 
and expenses of the prosecution.") 

(f ) Any neglect or breach of duty as a peace officer. 

n2 
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(g) Any assault committed in pursuance of any conspiracy to 

raise the rate of wages, 
(h) Knowingly and designedly obtaining any property by 

false pretences (see R. v. Gardner, 5 Cox, 140). 
(j) Wilful and indecent exposure of tbe person. 
(k) Wilful and corrupt perjury. 
(1) Subornation of perjury, 
(m) Conspiracy to commit felony, or to charge any person 

with felony, or to indict any person of felony (14 & 15 

Vict. c. 66, s. 9), 

All the above are provided for by 7 Geo. 4, c. 64, s. 23, as 
amended by 14 & 16 Vict. c. 66, s. 1, which sanctions the allow- 
ance of the costs and expenses of ''any prosecutor or other 
person, who shall appear at any Court" on recognizance or 
subpodna. 

In R. v. Jeyes (3 A. & E. 416; 6 N. & M. 101), 1836, it was 
questioned whether a Court of Assize had power to grant the ex- 
penses of a prosecutor on a charge of misdemeanour not bound 
over to prosecute at the assizes; but it was there held that " wit- 
nesses who appeared on subpoena are clearly within the statute." 

In R, y. Sheering (7 C. & P. 440), 1836, where the prosecutor was 
not boimd over to prosecute by any magistrate, but had included 
his name in a subpoena which he had caused to be issued, it was 
held that he was entitled to his costs as prosecutor, and not only 
to expenses he had incurred as a witness. 

In R, V. Dunn (1 Car. & £. 730), 1842, which was a case of per- 
juiy, and so within sect. 23 of 7 Geo. 4, c. 64, the prosecutor not 
having been under any recognizance to prosecute, the Court held 
that they could only order the payment of the expenses of the 
witnesses who appeared at the trial in pursuance of their 
subpoenas. 

Rule 259. — In all indictable misdemeanours under 
the Prevention of Offences Act, 1851 (14 & 15 Vict, 
c. 19) ; the Larceny Act, 1861 (24 & 25 Vict. c. 96), 
which is to be read as one with the Falsification of 
Accounts Act, 1875 (38 & 39 Vict. c. 24); the 
Larceny Act, 1901 (1 Edw. 7, c. 10); the Burglary- 
Act, 1896 (59 & 60 Vict. c. 57); the Malicious 
Damage Act, 1861 (24 & 25 Vict. c. 97) ; the Forgeiy 
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Act, 1861 (24 & 25 Vict. c. 98); Offences against 
the Person Act, 1861 (24 & 25 Vict. c. 100) (in R. 
V. Waldron (18 Cox, 373), it was held that the Court 
has power to order the payment of the costs of the 
prosecution in cases of indictment for common 
assault as well as in cases of indictment for assaults 
occasioning actual bodily harm) ; the Debtors Act, 
1869 (32 & 33 Vict. c. 62), as extended by the 
Bankruptcy Acts, 1883 and 1890 (46 & 47 Vict, 
c. 52; 53 & 64 Vict. c. 71, and see infra) \ the 
Coinage Offences Act (24 & 25 Vict. c. 99j; the 
Criminal Law Amendment Act, 1885 (48 & 49 
Vict. c. 69) (including indecent assault) ; the Sea 
Fisheries Act, 1883 (46 & 47 Vict. c. 22, forgery 
under sect. 17); the Official Secrets Act, 1889 
(52 & 53 Vict. c. 52); the Public Bodies Corrupt 
Practices Act, 1889 (52 & 53 Vict. c. 69) ; the Pre- 
vention of Cruelty to Children Act, 1904 (4 Edw. 7, 
c. 15) ; and the Merchant Shipping Act, 1894 (57 & 
68 Vict. c. 60) ; — costs may, in the discretion of the 
Court, be allowed as in felony^ and are subject to the 
conditions of Rule 258 (supra), 

Altbongh the point is not free from doubt, it seems that, as 
in all the above cases, the costs are to be allowed as in felony ; 
and the decision in R, y. Butterwick (2 M. & Bob. 196) was that 
the Court in felony may allow the costs of the prosecution (includ- 
ing the costs of the witnesses), though neither the prosecutor 
nor the witnesses are under recognizances or subpoenaed, the 
role as above stated is good law. 

Rule 260, — In the misdemeanours enumerated in 
the note to Rule 258, the expenses of the prosecution 
may not be allowed, unless the prosecutor and/or 
witnesses have been bound over or subpoenaed. 

Many of these misdemeanours have been incorporated in one or 
more of the statutes enumerated (in Eule 259), and where such 
is the case, and the charge is on the statute, Bule 259 will 
apply. 
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EuLE 261. — The costs of prosecutions for corrupt 
practices and offences in respect of parliamentary 
and municipal elections may, in the discretion of 
the Court, be ordered to be paid. 

This is by yirtue of the following statutes, to which reference 
should be made :— 17 & 18 Vict. c. 102, ss. 10, 13 ; 35 & 36 Vict, 
c. 33, B. 24; 46 &47 Vict. c. 51, s. 53, sub-s. 1 ; s. 57, sub-s. 2; 
47 & 48 Vict. c. 70, s. 30 ; 51 & 52 Vict. c. 41, s. 75 ; 56 & 57 
Vict. c. 73, 8. 48. 

By sect. 15 of 17 & 18 Vict. c. 102, a prosecutor is not to be 
entitled to the costs of a prosecution under that Act, unless he 
has entered into a recognizance to conduct the prosecution and 
pay the costs. 

Rule 262. — If an accused, charged before a court 
of summary jurisdiction, demands to be tried by a 
jury for an offence which might be disposed of 
summarily, the expenses of the prosecution are pay- 
able as in cases of felony (42 & 43 Vict. c. 49, s. 17). 

Rule 263. — The expenses of any prosecution 
under sect. 2 of the Inebriates Act, 1898 (61 & 62 
Vict. c. 60 ), shall be payable as in cases of felony. 

62 & 63 Yict. 0. 35, s. 1. 

Rule 264. — The discretion of the Court in allow- 
ing costs is unfettered in all the above cases, save 
that — 

(a) When a prosecution for perjury (in any 
evidence given) has been ordered by a Court 
of justice which has bound over a person to 
prosecute and given to the person bound a 
certificate of the . prosecution having been 
directed, on production of the certificate to 
the Court before which the trial for perjury 
has taken place, the costs of such prosecution 
shall be allowed by that Court, unless that 
Court shall specially otherwise direct (14 & 15 
Vict. c. 100, 8. 19); 
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(b) When the prosecution of a bankrupt under 

the Debtors Act, 1869, is ordered by any 
Court, then, on the production of the order 
of the Court, the expenses of the prosecution 
shall be allowed, paid and borne as in pro- 
secutions for felony (32 & 33 Vict. c. 62, 
s. 17); ^ 

(c) In all prosecutions for offences against the 

Coinage Offences Act, 1861, which shall 
be conducted under the direction of the 
Treasury's solicitors, the expenses of the 
prosecution shall be allowed as in cases of 
felony (24 & 25 Vict. c. 9). 

In private prosecutions for misdemeanours under the Coinage 
Act the Court can only allow the expenses of the prosecution in 
case a conviction takes place. 

Rule 265. — The expenses of a prosecution (on 
indictment) for non-repair of a highway, where the 
obligation to repair is denied, shall be directed by 
the Court before which the trial takes place (except 
in the case of proceedings under sect. 95, when a 
judge of assize alone can direct: R. v. IpstoneSy 

{). 186, infra)^ to be paid out of the rate made and 
evied in pursuance of the Highway Act, 1835 (5 & 6 
Will. 4, c. 50, s. 45). By the Highway Act, 1862 
(25 & 26 Vict. c. 61, s. 19), where the highway is 
within the jurisdiction of a rural district council, the 
costs of the prosecution shall be paid by such party 
to the proceedings as the Court before which the case 
is tried shall direct ; and if directed to be paid by 
the parish shall be deemed to be expenses incurred 
by such parish in keeping the highways in repair. 
By 41 & 42 Vict. c. 77, the provisions of the Act of 
1862 are, in the main, applied to prosecutions under 
that Act. 

See also pp. 186, 187, infra. 

In the first case the judge has no discretion if the road in 
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question is a highway ; if it is not a highway, he cannot allow 
costs at all {R. v. Chedworth, 9 C. & P. 285). As to the second 
case, the Court has no power to order costs if the road is not a 
highway: see B. v. Buckland (10 Cox, 116). 

For other authorities on this subject, Pratt on Highways 
should be consulted. 

Rule 266. — Where prosecutor and witnesses are 
bound over to appear and give evidence against a 
prisoner on a charge of felony, and (by the advice 
of counsel) an indictment for misdemeanour is pre- 
ferred, such misdemeanour not being an offence in 
respect of which costs of the prosecution could be 
allowed, the Court may allow the expenses of the 
prosecution. 

R. V. Hanson, 2 Oar. & K. 912. 

Rule 267. — The costs allowable to a prosecutor 
and/or his witnesses are (a) Expenses incurred in pre- 
ferring the indictment ; (b) Such sums of money as to 
the Court shall seem reasonable and sufficient to re- 
imburse the prosecutor and/or his witnesses for the 
expenses severally incurred by them in attending 
before the examining magistrate, and the grand jury, 
and in otherwise carrying on such prosecution. 

See the Poor Prisoners' Defence Act, supra, pp. 46, 47. 

The expenses of a prosecution are not, with the statutoiy 
exception in rule, in general, and the absence of special circum- 
stances, allowed until the trial has actually taken place. 

In R, V. Hunter (3 0. & P. 591), Park, J., laid down that, 
<< When a trial for felony is postponed, the practice is not to 
allow the prosecutor his expenses till the subsequent assizes at 
which the trial comes on." 

But in R. V. Wilson (12 Cox, 622), where, on the postpone- 
ment of a trial for the recoveiy of a witness, who was ill, the 
prosecutor made an affidavit, and stated that he had already 
paid 12/. towards the costs of the prosecution, and was poor and 
quite imable to defray any further expenses. Lush, J., allowed 
the costs of the prosecution incurred up to the date of the post* 
ponement. There are also other instances in the books where 
the rule laid down by Park, J., has in special eircumstanoes been 
departed from. 
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Rule 268. — The Court cannot allow the expenses 
of witnesses incurred by attendance at a coroner's 
inquest, previously to the magisterial inquiry, and 
cannot order payment of a surgeon's fee for making 
a post mortem examination by order of the coroner. 

R.Y. Taylor, 5 0. & P. 301 ; R. v. Rees, 6 C. & P. 302. 

It is doubtful whether the ezpenseB and fee above referred to 
could be allowed, if they were incurred after the opening of the 
magisterial inquiry, and in consequence of facts therein coming 
to light. 

£oth the cases cited are silent on this point. However, pro- 
bably the expenses in such a case would be considered to be 
part of the expenses of the prosecution (see also R. v. Barrstt^ 
6 Cox, 78 ; R. v. Waters, 8 Cox, 250 ; R, v. Lewen, 2 Lewin, 161). 

Rule 269 . — Costs cannot be ordered under 7 Geo. 4, 
c. 64, or, subject to Rule 270, infra^ and the following 
exceptions, semble at all, of the trial of an indictment 
removed into the High Court by certiorari. 

In R, V. Johnson (1 Mood. C. C. 174), it was held that on an in- 
dictment for misdemeanour removed by the prosecutor hj certiorari 
into the Court of King's Bench and tried at nisi prius, the 
prosecutor and witnesses are not entitled to costs under 7 Geo. 4, 
0. 64. This was followed in R. v. Richards, 8 B. & C. 420. 

In R. V. The Treasurer of Exeter (5 M. & Ey. 167), it was 
resolved that, where an indictment for felony is removed by 
certiorari and tried at nisi prius, neither the judge at nisi prius 
nor the Court of King's Bench has authority to award costs 
to the prosecution under 7 Geo. 4, c. 64, whether the indict- 
ment be removed by the prosecutor or by the prisoner, Little- 
dale, J., saying : ** The Act only applies to indictments tried 
before the Courts in which they were found." 

In R. V. Gurney (Short & Mellor, C. 0. Pr. 241), an applica- 
tion was made for costs of the prosecution under 24 & 25 Vict, 
c. 96, s. 12, and Cockbum, C. J., decided that the Court had no 
power over such costs in cases removed by certiorari. 

Exceptions. 
(1.) Persons convicted of treason or felony may 
be condemned in the costs of the prosecution by any 
Court by which judgment shall be pronounced 
(33 & 34 Vict. c. 23, s. 3). 

This apparently does not apply to treason-felony (1 1 & 12 Vict, 
c. 12, 8. 10). 
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(2.) An order under the Criminal Law Amend- 
ment Act, 1867 (30 & 31 Vict. c. 35), for payment 
of the costs by the prosecutor of an unsuccessful 
prosecution, on au indictment removed by certiorari^ 
instituted in accordance with the provisions of the 
Vexatious Indictments Act, 1859 (22 & 23 Vict. c. 17) 
(per Amphlett, B., in ^. v. Sheldon^ cited in Short & 
Mellor'sC. 0. Pr. 241). 

(3.) Any Court (including the King's Bench 
Division) may award costs to a prosecutor to be 
paid by a person indicted under the General High- 
way Act (5 & 6 Will. 4, c. 50, s. 98), and who has 
made a frivolous or vexatious defence (and payment 
thereof is enforceable by distress or attachment), 
when an indictment has been removed into that 
Court by certiorari and there tried. 

R, Y. Pemhridge, 3 Q. B. 901 ; 12 L. J. Q. B. 47; and Bee 
R. V. Ips tones, L. E. 3 Q. B. 216; 37 L. J. M. 0. 37. 

(4.) The King's Bench Division may award the 
costs of an indictment removed into it by certiorari 
under 13 Geo. 3, c. 78, s. 64, and 43 Geo. 3, c. 59, 
s. 2 (for not repairing a county bridge), to the pro- 
secutor if the defence is fnvolous, and to the 
defendants if the prosecution is vexatious. 

R, Y. Inhabitants of Merionethshire, 6 Q. B. 343 ; and 50 & 51 
Vict. c. 28, 8. 14. 

See 0. 0. E. 252. The costs allowed under these statutes 
include those of preferring and removing the indictment. See 
also 0. 0. B. 50 as to payment of costs in libel prosecutions in 
the King's Bench Diyision, and 1 & 2 Geo. 4, c. 41, as to nuisances. 

In all the above cases the order for payment may be made 
against the prosecutor (or the defendant), and cannot be made 
against the public funds (see R, v. Ipstones, L. £. 3 Q. B. 216; 
37 L. J. M. 0. 37). 

(5.) In proceedings under the Highway Act, 1862 
(25 & 26 Vict. c. 61), and the Highway and 
Locomotive Act, 1878 (41 & 42 Vict. c. 77, s. 10), 
the Court before which the case is tried shall direct 
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payment of the costs of the prosecution by such 
parties to the proceedings as it thinks proper. 

This probably includes the costs of proceedings removed into 
the Court of King's Bench by certiorari^ though apparently the 
point has never been decided. 

Rule 270. — On any application for a writ of 
certiorari^ or for an order to remove an indictment 
found at assizes into the King'is Bench Division, by 
any person, not being the Attorney-General, acting 
on behalf of the Crown, or the prosecutor of an in- 
dictment against a body corporate, the applicant 
must enter into a recognizance to pay such costs as 
may be incurred by the prosecutor or defendant (as 
the case may be) subsequent to the removal of the 
indictment. 

See C. 0. H. 28 — 30. This rule applies only to the proceedings 
in the High Court. As to when a successful prosecutor or de- 
fendant is entitled to costs incurred after removal, see G. 0. H. 30 
(-R. V. Hawdon, 11 A. & E. 143 ; R, v. Mayor of Manchester, Sfc, 
26 L. J. M. 0. 65). It seems that payment of the costs of an 
application for such a writ of certiorari cannot be ordered by the 
Court (see p. 28, supra). 

Rule 271. — The Central Criminal Court may 
order the expenses of the prosecutor to be paid in 
the case of any indictment or inquisition transmitted 
or removed thereto. 

19 & 20 Yict. c. 16, s. 13. See also sect. 25, by which pro- 
vision is made, when the Crown obtains a trial at this Court, for 
the advance to the person charged of a sum not exceeding 20/., 
to enable such person to defray the charges and expenses of the 
attendance of his witnesses. 

Rule 272. — The costs of an argument on a point 
reserved by a judge for the consideration of the 
Court for Urown Cases Reserved may be ordered to 
be paid to the prosecution by the judge reserving 
the point. 

In R, V. Cludroy (3 Car. & K. 205), it was held that the words 
" and in otherwise carrying on such prosecution," in 7 Geo. 4, 
c. 64, s. 22, covered the costs of such argument. 
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In R. y. Woolley (4 Cox, 454), it was held that ''the Court 
which had been deputed to pass sentence on a prisoner after a 
point reserved for the decision of the Court of Criminal Appeal, 
has power to allow the costs incurred in the latter Court" 
(including the fees of two counsel). 

In R, V. Lewis (Dears. & B. 326 ; 6 W. R. 41 ; 7 Cox, 407), 
Cockbum, C. J., said, " the power," to order costs of the prosecu- 
tion, " rests with the judge who tries the prisoner, and who may 
order these at the same time that he orders the other costs of the 
prosecution." 

In practice, unless the contrary is stated by the Court, it is 
always assumed that costs follow the trial as a matter of course : 
where a point is reserved, however, the proper course for the 
Court to take is to announce when reserving the point that they 
order the costs of the argument to be paid as part of the costs of 
the prosecution. If this were not done, however, it is submitted, 
that as in practice, ''silence gives consent," the order will be 
taken to have been made. 

Rule 273. — The costs of a writ of error cannot 
be allowed by the High Court or the Court of 
Appeal, unless the unsuccessful party is under recog- 
nizances to pay the costs. 

See Short & Mellor, C. 0. Fr. 334. Such a recognizance is 
invariably entered into by the applicant for a writ of error, and 
will include the costs in the Court of Appeal ; but the House of 
Lords has an inherent jurisdiction to allow costs for appeals in error 
to itself {Guardians of West Ham Union v. Churchwardens of 
St. Matthew, Bethnal Green, (1896) App. Cas. 483). 

Rule 273a. — The costs of an application for a 
new trial are within the discretion of the Court. 

See Eule 334, infra. 

Rule 274. — The Court may order the payment 
of the costs of the prosecution by the defendant in 
the following cases : — 

(1.) When he has been convicted of treason or 
felony. 
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This ia by 33 & 34 Yiot. c. 23, s. 2, whicli also provides that 
such an order may be satisfied out of any moneys taken from 
such person on his apprehension, or may be enforced by any 
person liable to pay {e,g.f the prosecutor), in the same manner 
as a judgment debt (see also B. y. RohertSf L. B. 9 Q. B. 77 ; 
Re Parkinson, 76 L. T. N. S. 715). 

(2.) When he has put in a special plea of justifi- 
cation to an indictment or information for 
the publication of a defamatory libel, and 
the issue has been found in favour of the 
prosecutor. The order for costs would be en- 
forceable as a judgment debt, and for the 
amount of the costs sustained by reason of 
the plea. 

6 & 7 Vict. c. 96, B. 8 (see Richardson v. Willis^ Eule 276, infra). 

(3.) When he has been convicted of any indict- 
able misdemeanour under the Criminal Lavr 
Amendment Act (48 & 49 Vict. c. 69) or of 
any indecent assault. 

' Ibid, J s. 18. 

(4.) When he has been convicted on indictment 
of an assault. 

The Court may issue a distress warrant and if the sum awarded 
shall not be sooner paid, the Court may award an additional term 
of three months' imprisonment (24 & 25 Yiot. c. 100, ss. 74, 75). 

(5.) When he has been released under the Proba- 
tion of First OflEenders Act, 1851. 

50 & 51 Yict. c. 25. The Act is silent as to the manner in 
which the order is enforceable, but it would probably be as a 
judgment debt. 

(6.) (Doubtful?) When he has been convicted of 
Corrupt Practices at a Parliamentary or 
Municipal Election. 

It is stated, in a leading text book on Oiminal Pleadings, that 
'* on prosecutions for corrupt practices at elections, in the event 
of acquittal the Court may, it appears, order the defendant to 
pay ihe costs of the prosecution," and in support thereof 



190 INDICTMENT AND INFORMATION. 

reference is made to 46 & 47 Vict. c. 51, s. 53, sub-s. 1 ; b. 57, 
sub-s. 2f and the Acts incorporating them. 

I cannot find in anj of the incorporating Acts any foundation 
for the statement, or in the statute cited in the text. 

The first statute of importance which deals with election 
offences is 17 & 18 Vict. c. 102. By sects. 10 and 13 of that Act, 
any criminal Court before which any prosecution shall be insti- 
tuted for any offence . . . may order payment to the prose- 
cutor of such costs and expenses as have been reasonably incurred, 
such prosecutor having entered into a recognizance to pay the 
defendant's costs in case of acquittal, &c. 

That provision does not in terms empower the Court to order 
the defendant to pay costs, and, haying regard to its generality 
and the provisions in other statutes dealing with costs, it would 
seem that it only allows the payment of costs out of the public 
funds. 

This view appears to be borne out by the fact that by sect. 12 
of the same Act a successful defendant is expressly declared to 
be entitled to be paid his costs by the prosecutor. 

By the statute 35 & 36 Yict. c. 33, s. 24, the expenses of a 
prosecution for personation *^ shall be allowed by the Court in 
the same manner in which Courts are empowered to allow 
the same in cases of felony." These words cannot, without 
unduly straining their meaning, authorize payment of the 
expenses by the defendant. 

By the Corrupt and Illegal Practices Act, 1883 (46 & 47 Vict, 
c. 51), s. 53, sub-s. 1, 17 & 18 Vict. c. 102, sections 10, 12, 13 
are incorporated therein ; and by sect. 57, sub-s. 2, " The costs of 
any prosecution or indictment for an offence punishable under 
this Act . . . shall so far as they are not paid by the defendant, 
be paid in like manner as costs in the case of a prosecution for 
felony are paid." 

In this statute, again, there is no enactment making costs 
payable by the defendant, unless it is contained in the sections 
of 17 & 18 Vict. c. 102, incorporated therein. By the Municipal 
Elections (Corrupt and Illegal Practices) Act, 1884 (47 & 48 
Vict. c. 70), the above-named sections of the Act of 1883 are 
incorporated therein, and nothing more is said on the subject in 
question, except that in sect. 32, sub-s. 2, there is a declaration 
that any costs ordered to be paid by any person under the Act 
are to be a simple contract debt due from such person to the 
person to whom they are to be paid or to His Majesty. That 
section speaks of sums dealt with *' under the order of an election 
Court, or otherwise under this Act," and again impliedly refers 
hsLek the authority for granting costs against anyone to 17 & 18 
Vict. c. 102. 

The Local Government Acts, 1888 (51 & 52 Vict, c 41), s. 75, 
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and 1894 (56 & 57 Vict. o. 78), s. 48, incorporate the preceding 
provisionfl. 

Altogether, it seems far from dear that there is any power in a 
Court to order the defendant in such trials to pay the costs. If 
there is such a power, it is derived from the general provision in 
17 & 18 Yix^. c. 102, which has been discussed, supra. 

The Costs of the Defence. 

Rule 276. — The Court before which an accused 
is prosecuted or tried (or for trial before which he 
may be committed or bailed to appear) for any 
felony or misdemeanour, even where there is no power to 
allow the costs of the prosecution^ may in its discretion 
order payment out of the public funds of the expenses 
of witnesses who attend, on recognizance, to give 
evidence for the defence, as in the case of witnesses 
for the prosecution (30 & 31 Vict. c. 35, s. 5). 

At the preliminary inquiry before a magistrate, witnesses may 
be bound over to attend the trial and give evidence. Such witnesses 
may be (and generally are) allowed their expenses as of course. 
If witnesses for the defence have not been so bound over, or, 
sembUy if there has been no previous magisterial inquiry, there 
is no jurisdiction to allow their expenses, which must be borne 
by the defence itself. 

The words supra in brackets clearly refer to the case where 
the accused is not actually put on his trial, e.y., where the grand 
jury throw out the bill. 

The words in italics were suggested to me by Mr. Henry A. 
Bead, who further stated that the law conveyed therein is '' not 
generally understood, and is not pointed out in any text book, so 
far as I know.'' 

By 25 & 26 Vict. c. 66, the Court may order payment of the 
expenses of prisoners' witnesses in trials under the Act, whether 
such are under recognizance or not. 

Rule 276. — If judgment shall be given for accused 
on an indictment or information for defamatory libel 
in a private prosecution, the accused shall be entitled 
to recover his costs from the prosecutor (6 & 7 Vict, 
c. 96, s. 8) ; and may sue for such costs when taxed 
(Richardson v. Willis, L. R. 8 Ex. 69 ; 42 L. J. Ex. 
68 ; 28 L. T. 71 ; 12 Cox, 351). 

The wording of this section is curious, and seems to imply 
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that no order of the Oourt is necessary in such a case. Howeyer, 
the taxing officer would probably require an order of- the Court, 
and it is therefore desirable to apply to the Court for the order. 

The order for costs would also be enforceable as a judgment 
of a civil Court. 

Rule 277. — Any person who has been unsuccess- 
fully prosecuted for any corrupt practice at a par- 
liamentary or municipal election is entitled to be 
paid his costs by the prosecutor. 

Here, again, there is no discretion vested in the Court (17 & 18 
Yict. c. 102, s. 3, and see the statutes incorporating same set out 
in rule). 

Although, as has been seen supra, there is a substantial doubt 
whether in such a prosecution the Court may, on the conviction 
of the accused, order him to pay the costs of the prosecution, 
there is no doubt that, where there is an acquittal, there is juris- 
diction to order payment of the costs by the prosecutor to the 
defendant. The section (supra) runs: "In the case of any 
indictment or information by a private prosecutor for any offence 
against the provisions of this Act, if judgment shall be given for 
the defendant, he shall be entitled to recover from the prosecutor 
the costs sustained by the defendant by reason of such indict- 
ment or information, such costs to be taxed by the proper officer 
of the Court in which such judgment shall be given.'' 

Such judgment may be sued upon. 

Rule 278. — A Court before which an accused is 
acquitted on an indictment preferred under 22 & 23 
Vict. c. 17 (the Vexatious Indictments Act), and 
who had not been committed to or detained in 
custody, or bound by recognizance to answer such 
indictment, may order the prosecutor to pay the 
costs of the accused, and sucn order is enforceable 
in the same manner as a judgment of the High 
Court. 

80 & 31 Yict. c. 35, s. 2. This does not, in general, apply to 
the Director of Public Prosecutions. 

In Stubbs V. Director of Public Prosecutions (24 Q. B. D. 577 ; 
59 L. J. a B. 201 ; 62 L. T. 399 ; 38 W. R. 602 ; 17 Cox, 1 ; 55 
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J. P. 69), the facts were as follows : — A charge of conspiracy 
was made before a magistrate, who refused to commit the per- 
sons charged. The prosecutor thereupon entered into his recog- 
nizances under 22 & 23 Vict. c. 17, and preferred an indictment 
against the defendant, which was found by the grand jury. The 
Director of Public Prosecutions then undertook the prosecution. 
The defendants were tried and acquitted, and the Court ordered 
the Public Prosecutor to pay the costs. The original prosecutor 
had given no security for costs. It was held that sect. 7 of 42 & 
43 Vict. c. 22, imposed no further liability on the Public Prose- 
cutor than that from which the original prosecutor was relieved, 
viz., the costs for which he was liable under his security, and 
that the order was therefore invalid. 

This case is cited sometimes as an authority for the position 
that in no case can the Public Prosecutor be called upon to pay 
costs under the Vexatious Indictments Acts ; but that question 
was left open by Cave, J., in giving his judgment. 

From the case, it appears that if an original prosecutor has 
given security for costs, on the intervention of the Public Pro- 
secutor, he would be released therefrom, and the Public Prose- 
cutor would be liable to the extent of the security. With great 
respect to the learned judges who decided this case, it is 
extremely doubtful whether their decision therein is correct (see 
42 & 43 Vict. c. 22, s. 7). 

Rule 279. — Where a trial is obtained in the 
Central Criminal Court on the application of the 
Crown, the Court granting the application may 
order the accused to be paid a sum not exceeding 
20/., to enable him to defray the expenses of the 
attendance of his witnesses (19 & 20 Vict. c. 26, 
s. 26). 

'^ The Court " is the Court of King's Bench in term time, and 
the judge thereof in vacation. 

See also as to witnesses being bound over to appear for the 
defence. 

Rule 280. — The expenses of the defence of a 
prisoner under the Poor Prisoners Defence Act, 
1903, including the cost of a copy of the deposi- 

B.K. o 
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tions, the fees of solicitor and counsel, and the 
expenses of any witnesses shall be allowed and paid 
in the same manner as the expenses of a prosecution 
in cases of indictment for felony. 

3 Edw. 7, c. 38. The above rule is subject to any rules under 
the Act, and any regulations as to rates and scales of payment 
which may be made by one of His Majesty's Principal Secretaries 
of State. A table of special rates and regulations will be found 
in the Appendix. 

Rule 281. — If a private prosecutor on any infor- 
mation (with the exception of an information for 
defamatory libel) — (a) does not proceed to trial 
within a year after issue joined ; (b) causes a nolle 
prosequi to be entered; or if the defendant is ac- 
quitted at the trial (unless the judge certifies that 
there was a reasonable cause for the information), 
the Court, on motion for the same, may award the 
defendant his costs to the amount of the recogni- 
zances entered into by the prosecutor on filing the 
information. 

This is the effect of Eules 49 and 50 of 0. 0. E. 1886. 

The mode of obtaining such costs is for the defendant to take 
out an order of course to tax the whole costs (C. 0. B. 252), and 
upon obtfdning the master's allocatur, he is entitled to so much 
as equals the amount of the recognizances, viz., 50/., if they 
amount to so much (Short & Mellor, C. 0. Pr. p. 275). And see 
as to information generally, Chapter XY., infra. 

Rule 282. — In the case of an information for libel 
by a private prosecutor, the defendant is entitled on 
acquittal (even if the judge certifies that there was 
reasonable cause for exhibiting the information 
(R. V. Latimer J 15 Q. B. 1077)), to the whole of the 
costs sustained by him, including the costs properly 
incurred by him previously to the filing of the 
information (R. v. Steely 1 Q. B. D. 482), and is not 
limited to the amount of the prosecutor's recognizances 
(C. 0. R. 50, 1886 ; see Rule 281, supra). 

Also, if a defendant justifies and fails to prove his plea, the 
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prosecutor shall be entitled to recoyer from him the costs sus- 
tained by reason of such plea. 

Rule 283. — If a defendant is acquitted on an 
information ex officio ^ or if a nolle prosequi is entered, 
he is not entitled to costs. 

Hullocky 557. The rule is that the Grown neither receives nor 
pays costs on an ex officio information. 

Rule 284. — By 14 & 15 Vict. c. 55, s. 5, rules 
and regulations as to the rates or scales of costs may 
be made by a Secretary of State. 

The main regulations are those of June 14th, 1904, and these, 
with the regulations made on March 6th, 1857, Eebruaiy 9th, 
1858, February 14th, 1863, February 27th and December 21st, 
1895, and September 7th, 1896, are to be found in the Appendix. 

It is perhaps, strictly, scarcely necessary to give any reg^ations 
other than those of June 14th, 1904, but as these regulations, 
intended to supersede all other regulations, do not seem to be 
absolutely comprehensive, I think it safer to give all. 

Rule 285. — The amount of the costs having been 
ascertained by the taxing master in accordance with 
the specified rules and regulations, an order is given 
by him to the person concerned, upon the treasurer 
of the appropriate county, riding or district, and 
such treasurer is required to pay the same at sight 
to the person or his authorized agent. 

The taxing master at assizes is the clerk of the assize, or one 
of his subordinates, at quarter sessions the clerk of the peace ; 
and the Court of King's Bench has no jurisdiction to review the 
taxation by the clerk of assize of the costs of an indictment for 
libel on the Crown side at the assizes {R, v. Netohouse, 1 B. C. C. 
129 ; 22 L. J. Q. B. 125) ; and this would apply mutatis mutandis 
to a taxation by a clerk of the peace. 

In an ordinary case the solicitor for the prosecution (or defence) 
takes his account to the official, who then and there taxes and 
gives an order for the payment of the amount certified due ; the 
solicitor then takes it to the treasurer and gets the money. If 

o2 
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the treasurer refuses to pay he may be indicted, but mandamtu 
will not lie {R, v. Jei/es, 3 A. & E. 416; and see R. v. Jones, 9 
0. & P. 401). 

At the Central Criminal Court the expenses of prosecutor and 
witnesses are paid by the treasurer of the county in which the 
accused would have been tried but for the statutes 4 & 5 Will. 4, 
c. 36, s. 12, and 19 & 20 Vict. c. 16, s. 13. As to the power of 
the Court to order the expenses of witnesses for the defence to 
be paid when there has been an acquittal, and the trial has been 
obtained at the Court by the Crown, see sects. 25, 26. 

The payment of expenses of criminal trials as between boroughs 
and counties is reg^ated (mainly) by 7 Geo. 4, c. 64, s. 25 ; 
14 & 15 Yict. c. 55, ss. 19, 23; 45 & 46 Vict. c. 50, s. 169; and 
51 & 52 Vict. c. 41, ss. 25, 32, 38, 67. 

A detailed consideration of the provisions of these statutes 
would be outside the scope of this work. 

Rule 286. — The expenses of the prosecution of 
offences committed in the Admiralty jurisdiction 
are to be paid by the county in which the trial 
takes place, and all sums so paid are to be repaid to 
the county by the Treasury. 

57 & 58 Vict. c. 60. 

Rule 287. — Guardians may, out of the funds 
under their control, pay the costs of prosecution 
under 7 & 8 Vict. c. 101 ; 28 & 29 Vict. c. 59, 
s. 9; 24 & 25 Vict. c. 100, s. 73 ; 57 & 58 Vict, 
c. 41, s. 21. 

Rule 288. — ^Where a company is being wound up 
by a Court or subject to the supervision of a Court, 
and such Court orders the prosecution of any director, 
officer, or member, it may also order the costs and 
expenses of the prosecution to be paid out of the 
assets of the company; and where a company is 
being wound up voluntarily, and the Court has 
sanctioned such a prosecution, the costs shall be 
payable out of the assets of the company, in priority 
to all other liabilities. 

25 & 26 Vict. c. 89, ss. 167, 168. 



197 



CHAPTEE XIV. 

RESTITUTION TO ACCUSED AND PROSECUTORS — REWARDS 

AND COMPENSATION. 

Rule 289. — On the application of an accused, the 
Court will order property taken from him by a 
constable to be delivered to him, unless it is con- 
nected with the offence with which he is charged 
(-R. V. Kinsey^ 7 C. & P. 447), or is required as 
evidence {R. v. Lushington^ (1894) 1 Q. B. 420), or 
is either the property actually stolen, or the produce 
of it. 

R. V. Barnetty 3 C. & P. 600 ; R. v. Burgeis, 7 C. & P. 488 ; 
R, V. Mooney, 7 C. & P. 515. 

The principle of the rule is well illustrated in R, v. Burgess 
{supra\ where a prisoner was indicted for uttering two forged 
promissory notes, one for 29/. and another for 26/. When called 
upon to plead, he applied to the judge to order twenty-eight 
Bovereigns found on him when apprehended to be restored to 
him. There was groxmd for supposing that 26/. of the sum 
found was the proceeds of the alleged forged note for that 
amount, and the judge therefore ordered that 2/. only should be 
given back to him. 

Rule 290. — A Court before which a conviction 
under 24 & 25 Vict, c, 96, s. 100 (see R. v. Jones^ 
14 Cox, 528), has taken place {Walker v. London 
Corporation, y8 L. J. M. C. 107; 20 L. T. 604; 
11 Cox, 280), for an offence amounting in law to 
larceny ( Cundy v. Lindsay^ 3 App. Cas. 459 ; R. v. 
Russetl, (1892) 2 Q. B. 312; ffelby v. Matthews^ 
(1895) App. Cas. 571; Fayne v. Wilson, (1895) 
2 Q. B. 537 ; Kirkham v. Gill, (1897) 1 Q. B. 201 ; 
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56 & 57 Vict. c. 7, s. 24), on an indictment preferred 
by the owner of the stolen property or his executor 
or administrator, or by the Director of PubKc Pro- 
secutions with the assistance of the owner or his 
executors or administrators (42 & 43 Vict. c. 22, 
s. 7), may, in its discretion {R. v. Fordj 11 Cox, 
320), summarily order restitution of the property 
(not being current coin passed as such to an inno- 
cent person: Moss v. Hancock^ (1899) 2 Q. B. Ill ; 
68 L. J. Q. B. 657 ; 80 L. T. 693 ; 47 W. R. 698 ; 
19 Cox, 324 ; 63 J. P. 517), identified at the trial as 
being the subject-matterof theoffence(7?. v. Goldsmith^ 
12 Cox, 594 ; R. v. Smich, 12 Cox, 597), or the pro- 
ceeds of such property (-B. v. Justices of Central Criminal 
Court, 18 Q. B. D. 314 ; 56 L. J. M. C. 25 ; 35 W. R. 
243; 56 L. T. 35; 16 Cox, 196; but see R. v. 
Rolfe, 52 J. P. 823, where the Court refused to 
order the delivery up of pawntickets supposed to 
represent the goods stolen), to the owner. 

Provided that no such order maybe made against — 

(a) A person or corporation liable to discharge 
•any valuable security, and who has in fact 

bond fide discharged such security. 

(b) A holder in due course of a negotiable instru- 

ment (see as to this, Miller v. Race, 1 Smith, 
L. C. lOth ed. 447 ; 1 Burr. 452 ; Chichester v. 
/////, 52 L. J. Q. B. 150; 15 Cox, 258). 

(c) Any trustee, merchant, attorney, factor, broker, 

or other agent entrusted with the possession 
of goods or documents of title to goods, 
convicted of any misdemeanour under the 
Larceny Act (24 & 25 Vict. c. 96, s. 100, as 
amended by 56 & 57 Vict. c. 7, s. 24). 

By the Factors Act, 1889, any sale, pledge or other dispositioii 
of goods made by a mercantile agent, who with the consent of 
the owner is in possession thereof, and in the ordinary course of 
business, to a person taking in good faith and without notice of 
the fraud, is sufficient in law to vest the property in that person. 
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What "amounts in law to larceny" is often a question of 
extreme nicety. Sir James Stephen has stated that "theff — 
i.e., larceny — " in English law has always meant taking a thing 
with intent to deprive its owner of it permanently and without 
daim,'^ and this definition, though perhaps too general, is in the 
main satisfactory. 

In the ordinary case within this definition there is no difficulty, 
but great difficulty does arise when the "taking" is with the 
actual, if not legal, consent of the owner, and it becomes neces- 
sary to decide whether the prisoner has obtained the property 
by false pretences or by " larceny by a trick." 

The importance of the point is that if the obtaining amoimts 
to " larceny by a trick," restitution may be ordered, but not so 
if it amounts in law to " obtaining by false pretences " (56 & 57 
Vict. c. 7, s. 24 (2) ). 

The test is : Did the owner when, on a fraudulent inducement, 
he parted with the goods, mean to part with the property in 
them, or did he merely intend to part with the possession 
thereof? In the former case the offence (if any) is " obtaining 
by false pretences ; " in the latter, larceny. 

In R V. Buckmaster (16 Cox, 389 ; 20 Q. B. D. 182) the 
prisoner was a bookmaker, who made a bet with the prosecutor 
against a certain horse. The horse won, but the prisoner did 
not pay. Although the prosecutor stated that he would have 
been satisfied if he had been paid in other coins than those he 
deposited with the prisoner, the Court for Crown Cases Eeserred 
held that the prisoner had stolen the coins deposited. A. L. 
Smith, J., said : " The prosecutor never intended to part with 
his money except for a bond fide bet. There is also evidence 
that possession of the money was obtained by a preconcerted 
premeditated trick. There is, therefore, evidence of larceny at 
common law." 

With all respect to the Court for Crown Cases Eeserved, this 
decision seems to be scarcely warranted at common law ; but, 
nevertheless, it is good judge-made law, and "welshing" is 
therefore legally "larceny." 

In Oliver^s Case (cited in JR. v. Walsh, 4 Taunt. 274), it was 
laid down by the Court that "wherever there is a felonious 
design, the property, notwithstanding the delivery" — i.e., by the 
owner — "is still in the constructive possession of the true 
owner." 
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This is a most inexact statement, and would apply to ^* false 
pretences'' when the property obtained is, in law, deemed to 
have been transferred. 

In short, it may be approximately laid down that if an owner 
parts with property to one who takes it intending to defraud, the 
property, in certain cfises, is deemed to remain in the owner, and 
if the transferee appropriates or deals adversely to the owner 
with the property, in accordance with his fraudulent intention, 
he is guilty of larceny. This, in the face of decisions as to false 
pretences, is the nearest approach possible to a general rule. 
But see E. v. Solomons, 17 Cox, 93 ; 62 L. T. 672. 

See also B. y. Eitson, E. & B. 413 ; E. y. Ilench, E. & B. 163 ; 
E. y. Williams, 6 0. & P. 390; E. y. De Banks, 13 a B. D. 
29 ; 15 Cox, 450 ; E. y. Hollis, 12 Q. B. D. 25 ; and E. y. Wyman, 
56 L. T. 749 ; 16 Cox, 231 ; 52 J. P. 55. 

As to larceny by bailee : E, y. MiddUton, L. E. 2 C. C. E. 38 ; 
42 L. J. M. C. 73; 28 L. T. 777; 12 Cox, 260, 417. As to 
larceny through a mistake of the transferor: E. y. Flowers, 16 
Q. B. D. 645. And see E. y. Ashwell, 16 Q. B. D. 190 ; 16 Cox, 
1, as to the fraudulent appropriation of money given by mistake, 
and received innocently. 

The distinction between obtaining by false pretences and 
larceny is further illustrated in the leading case of E. y. Solomons, 
62L. T. 672; 17 Cox, 93. 

In that case the prisoner showed the prosecutor three shillings, 
pretending to place them in a purse. Instead of doing so, he 
placed three other coins therein. Then he sold the purse for a 
shilling to the prosecutor, who believed that it contained three 
shillings. By a similar trick, he induced the prosecutor to give 
him half -a-crown for a purse in which he pretended he had placed 
two half-crowns. It was held that he could not be convicted 
of larceny, but that his ofEence, if any, was obtaining the money 
in question by false pretences. 

In giving judgment, Hawkins, J., said : '' It is perfectly dear 
that the prosecutor intended to part with his property in the 
coins, and that being so, the case is clearly not one of larceny." 
But, with all respect to this learned judge, it is di£S.cult to distin- 
guish this case from that of E. v. Buchnaster {supra, p. 199). 

Here, as in that case, there was a receipt of the prosecutor's 
money with a fraudulent intent, and the prosecutor handed over 
his money in respect oi' what he assumed to be a bondjide money 
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transaotion (and Bee Oliver* s Case, svpra, p. 199). Indeed, it seems 
that the only material difEerence between the two cases is that in 
B. y. Solomons there was such a false pretence as would support 
an indictment in law for obtaining by false pretences, whereas in 
B. Y. Buckmaster there was not such a (legal) false pretence. 

However, it is outside the scope of this book to criticise 
judicial decisions, and I can only hope that the remarks and 
references above will enable an advocate to deal with any case 
that may arise wherein the distinctions between '^ obtaining 
money by false pretences " and '' larceny by a trick " are such as 
to necessitate an appeal to decided cases. 

Other authorities on this point are : — R, v. Harris^ 1 Leach, 
467; R. V. Adams, E. & E. 225 ; R. v. Thomas, 9 C. & P. 241 ; 
R, V. Wilson, 8 C. & P. 1 1 1 ; and the more recent case of R. v. 
Walker and others, 65 J. P. 729 (tried at the Central Criminal 
Court), where the Eecorder of London held that when a person 
has been convicted of obtaining goods by false pretence or other 
wrongful means not amounting in law to larceny, and has parted 
with the goods, the Court cannot make an order of restitution of 
such goods. 

If the goods were obtained in such a manner as to amount in 
law to larceny, the Court can make an order of restitution 
although the person obtaining the goods has only been convicted 
of obtctining them by false pretences. 

This certainly seems to be good law, and the proper intetpre- 
tation of what the learned recorder styled *^the ambiguous 
language" of sect. 24 (2) of the Sale of Goods Act, 1893 (see 
also R. v. Bianci, 67 J. P. 443). 



Rule 291. — ^A person who in good faith and 
without notice of fraud has received under any sale, 
pledge, or other disposition thereof, or under any 
agreement of sale, pledge, or other disposition 
thereof, goods or documents of title to goods, from 
a person or his mercantile agent, (a) who has already 
sold the goods to another person, but who still 
retains the goods or documents of title thereto, 
(b) who has bought or agreed to buy the goods, but 
who, with the consent of the seller, is in possession 
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of the goods or documents of title thereto, cannot be 
ordered to deliver those goods to the true owner. 

ThiB rule is the effect of sect. 25 (1), (2) of the Sale of Gooda 
Act, 1893. The words ''or other disposition thereof" must be 
read ejusdem generis with the preceding words. 

A mercantile agent is defined by the Factors Act, 1889, as 
'^a mercantile agent having in the customary course of his 
business as such agent authority to either sell goods, or to con- 
sign goods for the purpose of sale, or to buy goods, or to raise 
money on the security of goods." 

The reason for the above exception is that the transfer of the 
property in the circumstances makes the transferee its owner. 

The question has often been raised in the Courts, whether a 
hirer imder a hire purchase agreement is to be trea>ted as a 
'< person who has agreed to buy goods " within the meaning of 
the rule (b). 

Without going into the subject in detail, it may be said that 
the determination of the question depends upon the construction 
of the agreement. 

If the agreement is merely an option to purchase, the trans- 
action is not within the rule ; aliter, if the hirer is under a 
binding agreement to buy {Helby v. Matthews, [1895] A. 0. 471 ; 
HaU V. Adams (1896), 65 L. J. Q. B. 114; Kirkham v. GiU, 
[1897] 1 Q. B. 201). 

Rule 292. — Subject to the foregoing exceptions 
and the case of negotiable instruments and sale in 
market overt {infra\ the order under sect. 100 of 
the Larceny Act, 1861, may be made against anyone 
in possession of the property at the time oi the 
conviction, whether an original purchaser or sub- 
purchaser or a pawnee. 

R. V. Slancliffe, 11 Cox, 318 ; R. v. Goldsmith, 12 Cox, 594. 

The exceptions are those already referred to in the foregoing 
rules, and the case of negotiable instruments, and ^'scde in 
market overt," in which last case the title given is defeated by 
the prosecution and conviction of the thief. The point, however, 
is not likely to arise, as a criminal Court would almost certainly 
only exercise its jurisdiction imder the section against a person 
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in possession at the time of the conviction. The right of the 
owner against other parties will be undoubtedly left to be deter- 
mined by a civil Court. 

In Howard v. Smith (2 T. B. 750), which was an action for 
trover, it was held that the owner of goods stolen who had 
prosecuted the felon to conviction, could not recover the value of 
the goods in trover from the purchaser in market overt, who had 
sold them before the conviction and after notice of the theft. 

The groimd of this decision seems to have been that the sale 
having been in market overt, the original owner had no title to 
the goods until after conviction. 

It is doubtful if it would apply in the case of a sale not in 
market overt, for in that case the property would, save in the 
above excepted cases, always be in the person from whom it was 
stolen. 

There are two special statutes relating to horses (2 & 3 Ph. & 
M. c. 7 and 31 Eliz. c. 12), which are set out in " Chalmers on the 
Sale of Qoods Act, 1895," where it is stated that ^'the only 
practical effect of the Acts is to take horses out of the category 
of things which can be sold in market overt." 

In Moran v. Pitt (42 L. J. Q. B. 47), it was held that in the 
absence of proof that the formalities of 31 Eliz. c. 12 had been 
complied with, the Court would not infer that such formalities 
had been observed, and therefore would not hold that the mare 
in question had been bought in market overt. As these formali- 
ties are now rarely observed, it follows that in general, horses are 
in the same position (as to restitution) as other chattels, except 
that in general they are not the subject of sales in market overt. 

Rule 293. — Where stolen property has been 
bought in good faith from the prisoner, the Court 
may, on the application of the purchaser, order that, 
on the restitution of the property, any money taken 
from the prisoner on his apprehension, shall be paid to 
the purchaser, to the amount of the purchase-money. 

30 & 31 Yict. 0. 35, s. 9. 

Rule 294. — Where stolen or fraudulently obtained 
property has been pledged with a pawnbroker, the 
Court may order the pawnbroker to deliver it to the 
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owner either with or without payment in whole or 
in part. 

35 & 36 Vict. c. 93. Until this statute, a pawnbroker could 
obtain no compensation, he not being a purchaser {R. y. Sargmt^ 

5 Cox, 499). 

The effect of these statutes (30 & 31 Yict. c. 35, s. 9, 
and 35 & 36 Vict. c. 93, &c.) is, that a Court may sum- 
marily order restitution in all cases, other than those excepted 
(supra), where property the subject of larceny under the 
Larceny Act, 1861, is in the hands of third parties, subject to 
allowing, in its discretion, any money found on the prisoner to 
be applied in repaying the amount paid by the purchaser against 
whom an order is made, and in the case of pawnbrokers, proyid- 
ing, if deemed desirable, for compensation to the pawnbroker. 

In other cases where property is obtained unjustly, e.g., by 
false pretences, the Court can make no order except upon the 
prisoner himself or his agent. 

Rule 295. — On an indictment for forcible entry 
upon lands or tenements, restitution may (or must) 
be awarded to one put out of the actual possession, 
if the entry was made by a wrongdoer who at the 
time of the finding of the indictment continued in 
possession of the lands or tenements. 

This seems to have been first allowed by 8 Hen. 6, c. 9, s. 3. 
Other statutes dealing with this rule are 31 Eliz. c. 11 and 21 
Jac. 1, c. 15. 

Both the Court of "Kiu^s Bench and Justices of Assize may, 
in their discretion, issue a writ of restitution at any time {R. v. 
Dillon, 2 Chit. 314 ; R. v. Hake, 4 M. & Ey. 483, n.) ; but a Court 
of Quarter Sessions must make such an order on conviction 
{R, V. Harland, 8 A. & E. 826 ; 1 Per. & D. 93 ; 2 Lewin, 131; 2 M. 

6 Bob. 141 ; 8 L. J. M. C. 60), as must the Court of King's 
Bench on a conviction on an indictment brought before it by 
certiorari (i2. v. Williams, 4 M. & Ey. 483, and notes thereto ; 4 B. & 
C. 549), where a precedent of a writ of restitution will be found. 

It seems that a Court of Assize, in its discretion, may make an 
order of restitution immediately on the finding of the indictment 
and before trial, and if there is no conviction, it may issue a 
writ of re-restitution. It is, however, safe to say that until the 
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wrongdoing has been established by the yerdict of the jury, a 
Court would not award a writ of restitution. 

Rule 296. — An order under sect. 100 of the 
Larceny Act, 1861, may be either of restitution, or 
for the issue of a writ of restitution. 

In practice a summary order would be made for the restitution 
of the goods identified as those stolen, but sembley if there was 
any serious doubt as to the identity of the goods, or any other 
material fact (^.y., whether a prisoner who pleaded guilty was 
the mercantile agent of the prosecutor or not), the issue of a writ 
of restitution would be ordered. 

In E. V. Macklin (5 Cox, 216), Alderson, B., said: "I have 
looked into the law on the subject of a writ of restitution, of 
which in my experience I never knew an instance. In fact, the 
only case I can find is Burgess v. Coney (1 Tremaine's Pleas of the 
Grown, 315), which, although a civil case, was tried here at the Old 
Bailey. No doubt the Court may award such a writ. Tremaine's 
Pleas of the Crown was printed in 1723, and the precedent in 
question is in law Latin." 

Rule 297. — ^An order for restitution is enforce- 
able by attachment {R. v. Wolles^ 8 Cox, 337), and 
counsel may be heard on an application for such an 
order. 

R. V. Macklin, 5 Cox, 216. 

Rule 298. — A mandamus will not lie to the jus- 
tices of the Central Criminal Court to make an order 
of restitution. 

R. V. Justices of Central Criminal Court, 52 L. J. M. 0. 121 ; 11 
Q. B. D. 479. 

This would apply to all cases where the Court has a discretion 
as to whether it will make the order or not. In the case cited, 
however, the ratio decidendi was that the Central Criminal Court 
was a Superior Court. 

Rule 299. — It is now common practice to allow 
the person against whom the order is sought, to 
state his case by counsel. 
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Rule 300. — Any Court by which judgment shall 
be pronounced or recorded upon a conviction for 
felonj may, upon the application of the person 
aggrieved, award a sum not exceeding 100/., by 
way of satisfaction or compensation for any loss of 
property suffered by the applicant through or by 
means of the said felony. 

Rule 301. — The amount awarded is deemed to 
be a judgment debt due to the applicant from the 
convict. The order for payment may be enforced 
in the same way as in the case of costs ordered by 
the Court to be paid under this Act. 

These two rules are bajsed on the Forfeiture Act (33 & 34 Yict. 
c. 23), which does not apply to personal injuries. 

This is the only instance where compensation can be awarded 
in a criminal Court (other than a Court of Summary Jurisdiction, 
as to which see 24 & 25 Yict. e. 96, s. 108, and c. 97, s. 66). 



Rewards and Compensation. 

EuLE 302. — A Court of Oyer and Terminer and 
Gaol Delivery (7 Geo. 4, c. 64, s. 28) and a Court 
of Quarter Sessions (14 & 15 Vict. c. 55, s. 8; the 
Court of Quarter Sessions is limited to 51. , except in 
the case of "receiving stolen property," knowing it 
to be stolen (Steph. Dig. Cr. Proc. 214) ) may order 
the sheriff of the county in which the offence was 
committed to pay compensation to anyone who has 
been active in or towards the apprehension of any 
person charged with- 

Murder ; 

Feloniously and maliciously shooting at or at- 
tempting to discharge any kind of loaded 
firearms at any other person ; 

Stabbing ; 

Cutting ; 

Poisoning ; 
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Administering anything to procure the mis- 
carriage of any woman ; 

Rape; 

Burglary ; 

Felonious housebreaking ; 

Robbery on the person (not stealing from the 
person : B. v. Thompson j 1 Cox, 43 ; R. v. 
Dunning^ 5 Cox, 142) ; 

Arson; 

Horse stealing ; 

Bullock stealing Tthis includes all cases of cattle 
stealing of tnat particular description, e.g.^ 
cow, ox, heifer, &c.) {R. v. GillbrasSj 7 C. 
& P. 444) ; 

Sheep stealing ; 

Receiving stolen property knowing the same 
to have been stolen ; 

Being accessory before the fact to any of the 
aforesaid offences. 

The sums are to be such as will compensate for '' expenses, 
exertions, and loss of time," and are in addition to any costs 
and expenses as witness, and are not confined to cases where 
there has been loss of time or expense. 

In R, y. Baines (7 C. & P. 166), a reward of 51. was paid to 
the son of the prosecutor, who, hearing a noise of breaking into 
the house in which he was sleeping, came downstairs and secured 
the prisoner in the actual commission of the offence. In R. y. 
Dunning (5 Cox, 142), a person residing in a house broken into 
by burglars, who, by getting them into a room, detained them 
there until assistance was obtained, was awarded 10/. 

The clerk of the Court makes out the order on payment of 
fiye shillings, and hands it to the sheriff of the county in which 
the offence was committed, who must pay it at sight, and obtain 
recoupment from the Treasury. 

Except in the case of ** receiying," the clerk of a Court of 
Quarter Sessions is not entitled to any fee (Steph. Dig. Cr. Proc. 
271). 

RuT^ 303. — ^Where a reward is applied for under 
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the statute, if the facts on which the application is 
grounded have not been put before the Court in 
evidence, the judge will require an affidavit of those 
facts to be laid before him. 

R. V. Jones, 7 C. & P. 167. 

EuLE 304. — If a man is killed when trying to 
apprehend a person who is charged with any of the 
offences mentioned in Rule 302, the Court before 
which such person is tried may order the sheriff of 
the county to pay to the widow of the man killed, 
if he was married : or to his child or children, if his 
wife is dead : or to his father or mother, if he left 
neither wife nor child : such sum of money as in its 
discretion to the Court may seem fit. 

This is by 7 Geo. 4, c. 64, s. 30. The sheriff, as in the case of 
rewards, is entitled to be repaid by the Treasury the amount he 
is ordered to pay. 

Rule 305. — Anyone who discovers and prosecutes 
to conviction a person at large without licence 
during a term of penal servitude is entitled to 20/., 
payable by order of the Court before which the 
conviction is obtained, out of the county funds. 

5 Geo. 4, 0. 84, s. 22 ; R, v. Emmons^ 2 M. & Eob. 279 ; R, y. 
Ambury, 6 Cox, 79. 
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CHAPTER XV. 

appeal: writ of ebrob — crown cases reserved — 
bill op exceptions — new trial — ^venire de novo. 

Rule 306. — ^A decision of a criminal Court may, 
in certain cases, be reviewed by writ of error: 
motion for new trial : motion for an award of a 
venire de novo^ and proceedings in the Court for 
Crown Cases Reserved. 

Strictly speaking (save in the case of certain decisions of 
Courts of Summary Jurisdiction, which are not within the scope 
of this book), there is no appeal in criminal procedure, and the 
various methods specified above, of testing the decision of a 
criminal Court, are — ^with the exception of motion for a new trial, 
which refers solely to misdemeanours tried in the King's Bench 
Division, or sent down by that division to be tried on the civil 
side at Assizes — ^matters of form and points of law. 

The varioius methods I shall deal with in the order of their 
relative importance. 

(1.) Writ of Error^ 

Rule 307. — A writ of error is an original writ 
issuing from the Crown OflSice (R. S. C. 31 Jan. 
1889), directed to an inferior Court of Record (Lord 
Raym. 469), and ordering such Court to return 
the record and proceedings on which final judg- 
ment has been given, to the King's Bench 
Division (C. 0. R. (1886^ 183), and authorizing 
that division to examine the record and do justice 
thereon (11 & 12 Vict. c. 78, s. 5). 

It lies in respect of any substantial defect (see 
7 Geo. 4, c. 64, s. 21, and 14 & 15 Vict. c. 100, s. 25) 
appearing on the face of the record which is not 

B.R. P 
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cured by verdict (see Heymann v. 5., L. R. 8 Q. B. 
D. 102, 105 ; 28 L. T. 162 ; 21 W. R. 357 ; 12 Cox, 
383, and Aspinall v. i?., 2 Q. B. D. 48 ; 46 L. J. M. C. 
150; 36L. T.297; 25W.R.283; 13 Cox, 663, and 
supra)y and is the only remedy where a question of 
law has been raised by demurrer {E. v. Fadermann, 1 
Den.C.C.565; 4NewSess.Cas.161; T.&M.286; 3C. 
&P.353; 19L.J.M.C.147; 14 Jur.377; 4Cox,361). 

The form of a writ of error is to be found in App., C. 0. B. 
126. The above definition is framed bo as to contain aU the 
essentials of a writ of error, and at the same time to avoid 
prolixity. It seems from this definition that error will not lie in 
the case of an information tried in the King's Bench Division. 
At all events the proper way of questioning an information 
would either be by motion in arrest of judgment, or by motion 
for a new trial, or venire de novo, 

I append below a few typical cases illustrating the application 
of the rule. 

There are many other cases which might be cited, but if the 
practitioner will keep in mind the essentials of the given defini- 
tion, and remember (in the words of Lawrance, J., in King v. R.^ 
61 J. P. 663) that it is the ** duty of a Court of Error merely to 
examine the record for substantial defects apparent upon the 
face of the record and not cured by the verdict," a reference to 
these cases will be unnecessary. Error will lie if a challenge to 
the array is improperly overruled { O* Connell v. i?., 5 St. Tr. (N. 8.) 
1; 11C1.&F.155; 9Jur.26; lCox,413; and see il/atwe// v. i?., 
8 E. & B. 54 ; 27 L. J. M. C. 4 ; Dears. & B. 375 ; 4 Jur. (N. 8.) 
438). It will also lie to reverse an outlawry {R. v. WUkeSy 4 
Burr. 2535). 

Error will not lie for an objection, made after conviction, that 
the provisions of the Vexatious Indictments Act, as to entering 
into recognizances, had not been complied with {Boaler v. i?., 
57 L. J. M. C. 85; 59 L. T. 554; 16 Cox, 488); nor will it 
lie where an indictment contains several counts, and on some 
of them no verdict has been given, provided that a verdict has 
been foimd on a good count and judgment given accordingly 
{Latham v. i?., 5 B. & S. 635 ; 33 L. J. M. 0. 197 ; 10 Jur. (N. S.) 
1145 ; 12 W. E. 908 ; 9 Cox, 516) ; nor will it lie for duplicity 
in pleading {Naeh v. R., 4 B. & S. 935 ; 33 L. J. M. C. 94) ; nor 
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where a judge in his diflcretion discharges a jury who are unable 
to agree and orders a new jury to be empannelled ( Winsor v. i?., 
Ij. E. 1 Q. B. 390 (see p. 146, supra) ; but error will lie if a judg- 
ment be given generally for the Grown on an indictment containing 
several counts, one of which is bad {(/Connell v. E., ubi supra) ; 
or if there be a conviction by a Court not having jurisdiction to 
deal with the offence charged (King v. JR., 61 J. P. 663). It is 
somewhat doubtful whether the writ lies at the suit of the Grown 
as well as at that of the accused. 

In Short & Mellor, G. 0. Pr. p. 313, it is laid down that " no 
person can bring a writ of error to reverse such judgment except 
a defendant who is injured by the judgment." The authorities 
for this statement are 3 East, 214, and Bac. Abr. Error, A. 

The first I am unable to examine, as the reference is inac- 
curate ; but in the second the following is stated : " No person 
can bring a writ of error to reverse a judgment who was not a 
party or privy to the record, or who was not injured by the 
judgment, and therefore is to receive advantage of the reversal 
thereof." 

This, at all events, is far from bearing out the view taken 
in the text-book, as the Grown is clearly a party to a criminal 
suit ; and, indeed, it points to the opposite. 

In United States v. Sanger (IT. S. 144, p. 312), the point was 
discussed by the United States Supreme Gourt, and the opinion 
of the Gourt was delivered as follows : — *' The law of England 
is not wholly free from doubt. But the theory that at common 
law the Eling could have a writ of error in a criminal case after 
judgment for the defendant, has little support beyond sayings 
of Lord Goke and Lord Hale, seeming to imply, but by no means 
a&ming it ; two attempts in the House of Lords, near the end 
of the seventeenth centitry, to reverse a reversal of an attainder ; 
and an Irish case, and two or three English cases ; in none of 
which does the question of the right of the Grown in this respect 
appear to have been suggested by counsel or considered by the 
Court (3 Inst. 214; 2 Hale, P. C. 247, 248, 394, 395; R. v. 
Walcott, Show. P. C. 127 ; JR, v. Tucker, Show. P. G. 186 ; S. C, 
1 Ld. Raym. 1 ; E.y. Houston (1841), 2 Crawford & Dix, 191 ; 
R. V. Millis (1844), 10 GL & Pin. 634; R. v. Wilson (1844), 
6 Q. B. 620; R. v. Chadwick (1847), 11 Q. B. 173, 205). 

'' And from the time of Lord Hale to that of Chadwick* s case, 
just cited, the text-books, with hardly an exception, either assume 

p2 
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or assert tliat the defendant (or Us representative) is the only party 
who can have either a new trial or a writ of error in a criminal 
case ; and that a judgment in his favour is final and conclusive 
(see 2 Hawk. c. 47, s. 12 ; c. 50, s. 11 et seq,; Bac. Abr. Trial, 
1. 9, Error B. ; 1 Chit. Or. Law, 657, 747 ; Stark. Crim. PI. 
(2nd edit.), 357, 367, 371)." 

Two cases have been overlooked in this lucid exposition of 
the law (as it was considered to be), namely, R, v. Levy^ and 
Fox V. R. 

In R, V. Levy (1854, 6 Cbx, 482), heard in Ireland before the 
full Court of Queen's Bench, the Crown brought a writ of error 
for the purpose of having the sentence of the Court of trial set 
aside, and having the proper (minimum) sentence passed. It 
was not suggested that there was any objection to the action of 
the Crown in bringing the writ of error. 

In R, V. Fox (10 Cox, 502), heard in Ireland by the Court of 
Queen's Bench in 1856, the Crown brought a writ of error for 
the purpose of reversing the judgment of the Court of trial, and 
passing the proper (minimum) sentence ; and here again there 
was no objection on the ground that it had been obtained by the 
Crown. 

Indeed, the prisoner, on the writ, took advantage of another 
defect, and the conviction was quashed on his application. The 
fact that the objection in question was not taken certainly 
militates against the force of these oases, and perhaps it is safer 
to say with the Supreme Court (U. S.) that the law on the point 
is not wholly free from doubt. 

EuLE 308, — One defendant may bring a writ of 
error without joining his co-defendant. 

Wright V. R., 14 Q. B. 148; 16 L. J. a B. 10; 11 Jur, 103; 
2 Cox, 91. 

Rule 309. — A writ of error may be issued to a 
Colonial Court. 

In R. V. Lees (E. B. & E. 828 ; 27 L. J. Q. B. 403), the question 
whether the writ could be issued to the Island of St. Helena was 
discussed but not dedded. 

In the matter of John Anderson (30 L. J. Q. B. 128), it was 
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held that the Superior Courts have jurisdiction at common law 
to issue a writ of habeas corpus subjidendi to any part of the 
dominions of the Grown of England, and such a writ was issued 
to Canada. 

In the argument of this case the report runs : — '^ So in Lees* 
case^^ {supra) f '^ though a writ of error was refused because the 
Attomej-General's fiat had not been obtained, a writ of habeas 
corpus was afterwards granted to the Island of St. Helena, where 
there is a separate Judicature." 

Crompton, J., said, ^'I granted that writ as ancillary to a 
writ of error, which the Crown had afterwards allowed to issue" 
(see also Cran y. Ramsay, Yaughan, 290). 

However, in E» v. Bertrand (L. R. 1 P. C. 520), a petition to 
the Queen in Council was resorted to in circumstances which 
might have been ground for a writ of eiror (but this is not 
clear from the report, as the irregularity is not stated to have 
been apparent upon the record) ; and a like course was followed 
in R, V. Murphy (L. B. 2 P. C. 535), in which case, again, it is 
far from clear that error would lie. 

In Ex parte Carew (1897, A. C. 719), proceedings were by 
way of petition in respect of a defect in the record, which could 
have been made the subject of a writ of error. 

In short, it seems clear that error does lie to a Colonial Court, 
but a possible difficulty in the way of its issue would be the 
obtaining of the Attorney-General's fiat. However, it is indubi- 
table that in a proper case this would be given. 

Rule 310. — In order to obtain a writ of error the 
j&at of the Attorney-General must first be obtained. 

C. 0. E. 1886, 184. 

''The mode of obtaining this writ is by laying before the 
Attorney-General a copy of the judgment (if it is to be had), 
with counsel's certificate that there is an error upon the record, 
and an affidavit of the error in fact, if there be any such." 

Rule 311. — The granting of the fiat is within the 
absolute discretion of the Attorney-General, and if 
he has refused to grant it the Court will not interfere. 

R, V. Newton, 24 L. J. Q. B, 246 ; 4 E. & B. 869 ; 1 Jur. 591 ; 
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3 W. E. 374 ; R, v. Clark, 7 W. R. 601 ; R, v. Lees, ubi supra ; 
In re Figoti, 19 L. T. 114 ; 11 Cox, 311. 
A form of the fiat is giyen in the Appendix, Form 125. 

Rule 312. — The fiat having been obtained, the 
formal proceedings must be as directed in the Crown 
Office Rules 1886, 183—215, which are given in the 
Appendix. 

No uflefnl purpose would be served bj setting out the sub- 
stance of these rules here. The rules of these very rare pro- 
ceedings are themselves perfectly clear, and to paraphrase them 
would be merely to waste space. 

And see R. v. Siokes (3 Car. & K. 189), where it was questioned 
whether a writ of error in felony can be sued out in/ormd pauperis; 
and R. v. Howes (7 A. & E. 60, n. ; 3 N. & M. 462), where it 
was held that when error is brought on a judgment for felony 
and the Crown does not join in error, the defendant will be dis- 
charged ; and as to service of the rule nisi, see Murray v. R,, 3 
D. & L. 100 ; 7 a B. 700 ; 14 L. J. 0. B. 357 ; 9 Jur. 410. 

As to bail in error, see C. 0. E. 199. 

Rule 313.- — On the return of the writ of error, 
and before assignment of errors, a motion may be 
made to the King's Bench Division to quash the 
writ on the ground of delay in the prosecution 
thereof, or other sufficient ground. 

AUet/ne v. R., 5 E. & B. 392 ; Dears. C. C. 605 ; 24 L. J. Q. B. 
282; 1 Jur. N. S. 869; 3 W. E. 656; R. v. Broome, 17 
L. J. Q. B. 208 ; 2 B. C. Eep. 259 ; 5 D. & L. 607 ; 12 Jur. 838. 

It is laid down in Short & Mellor (C. 0. Pr., p. 332) that "it 
is not necessary to set out any interlocutory orders in the course 
of the proceedings" {Mellish v. Richardson, 1 CI. & F. 224; 9 Bing. 
125) ; and if the matters be not correctly stated on the record 
they may be amended on motion to the Court to which the writ 
of error is directed {Gregory v. R,, 15 Q. B. 957; Bonens v. 
Nixon, 12 a B. 546 ; R, v. Gregory, 4 D. & L. 977) ; and "if the 
whole record be not returned, or be imperfectly or incorrectly set 
out, the plaintiff in error may allege diminution of the record, 
and apply for a writ of certiorari to be directed to the Court from 
whence the record comes to further certify the portion omitted " 
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(Termes de la Ley, 249 ; Co. Inst. 242 ; Bac. Abr. Error ; 4 Bla. 
Com. 390 ; R. v. King, 7 Q. B. 795 ; 14 L. J. M. C. 172). 

The authorities given supra in this passage should be 
consulted. 

Rule 314. — ^A writ of error may be quashed 
before the assignment of errors, when it is in the 
public interests of justice desirable so to do. 

In Alleyne y. R, {ubi supra), where the writ was sued out upon 
a judgment of the Court of Queen's Bench on a criminal prose- 
cution for the purpose of enabling the parties to effect a 
compromise of such prosecution, it was held that the Court 
has the power, under 12 & 13 Yict. o. 109, s. 39, to set aside 
such writ of error, and will exercise that power; and after 
the writ of error has been so set aside by a Court of competent 
jurisdiction, the Court of Exchequer Chamber will set aside a 
judgment signed therein by order of a judge for want of a 
joinder in error. 

Rule 315. — If the Crown does not join in error 
on error brought on a judgment for felony, the 
accused will be discharged (Altter on a judgment 
for misdemeanour. C. 0. R. 1886, 2, 202). 

See E. Y. Howes, 7 A. & E. 60, n. ; 3 N. & M. 462. 

Rule 316. — On the hearing of the argument on 
the writ of error, the plaintiff in error must be 
present in Court (Howard v. jB., 10 Cox, 54; 13 
W. R. 316; 11 L. T. 639, which was a case of 
misdemeanour), unless the Court excuses his at- 
tendance. 

Murray Y. R., 3 D. & L. 100; 7 Q. B. 700; 14 L. J. Q. B. 
357; 9 Jur. 410; Richards v. R,, (1897) 2 Q. B. 574; 66 
L. J. Q. B. 459 ; 61 J. P. 389. Jliter in misdemeanour, if he 
be in custody, unless the Court otherwise orders (C. 0. E. 
1886, 191). 

Rule 317. — Where the Crown is defendant in 
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error, it is doubtful whether the right of reply is in 
the Crown. 

(yConnell v. i?., 5 St. Tr. (N. 8.) 1 ; 11 CI. & F. 155 ; 1 Cox, 
413 ; 9 Jur. 25. This case was heard on appeal to the House of 
Lords, and the point dealt with in the rule was expressly left un- 
decided, the argument being really concerned with the question 
of the rules of the House of Lords. It is probable that the 
Attorney- or Solicitor- General will not be allowed the right of 
replying when the Crown is defendant in error. However, the 
point has never been settled. 

Rule 318. — On a writ of error on an indictment 
for felony, if a wrong punishment is given, the 
judgment must be reversed. 

Bourn v. R, 2 N. & P. 248; 7 A. & E. 58; 6 L. J. M. 0. 129; 
1 Jur. 142; see 11 & 12 Vict. c. 78, s. 5. 

Rule 319. — An appeal in error lies from the 
King's Bench Division to the Court of Appeal (36 
& 37 Vict. c. 66, s. 47 ; E. v. JSteel, 2 Q. B. D. 37 ; 
46 L. J. M. C. 1 ; 35 L. T. 534), and from the 
Court of Appeal to the House of Lords (39 & 40 
Vict. c. 59, s. 3). 

The procedure on appeals to the Court of Appeal is governed 
by 0. 0. E. 1886, 207—215 (see Manselly. R., 8 E. & B. 54; 
Dears. & B. 375 ; 27 L. J. M. 0. 4 ; 4 Jur. N. 8. 432 ; and see 
Forms in App., 0. 0. R. 112, 134 — 136). Appeals to the House 
of Lords are governed by 39 & 40 Vict. c. 59, ss. 4 — 10, and are, 
in procedure, identical with appeals in civil cases, save that the 
consent of the Attorney-General must be obtained before the 
appeal may be brought. 

See Castro v. R, 6 App. Cas. 229 ; 50 L. J. Q. B. 497 ; 44 
L. T. 350; 29 W. R. 669; 14 Cox, 546; 45 J. P. 452, where 
such an appeal was brought. 

As to bail in error on appeal, see C. 0. R. 199. 

Rule 320. — Neither the High Court nor the Court 
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of Appeal may grant costs on a "writ of error, 
except in cases where the unsuccessful party is 
under recognizance. 

(2.) Crown Cases Beserved. 

Rule 321. — A case may be stated by the pre- 
sident (whether judge, special commissioner of oyer 
and terminer, recorder of a borough, or chairman 
of quarter sessions) of any Court of oyer and 
terminer or general gaol delivery, or Court of 
quarter sessions, in the event of a conviction, before 
his Court, of any person for any offence, reserving 
a point of law which has arisen at the trial, other 
than on demurrer, for the consideration of at least 
five of the judges of the High Court of Justice, of 
■whom the Lord Chief Justice shall, unless prevented 
by illness or otherwise, be one, and whose judgment 
shall be given in open Court and shall be final. 

11 & 12 Vict. c. 78, 88. 1—3; 36 & 37 Vict. c. 66, ss. 47, 100; 
44 & 45 Vict. c. 68, s. 15. 

Frequently the Court ex mero motu reserves a point, but more 
often it does so at the suggestion of the defence. In practice, 
the usual course to adopt, if a point of law arises at the trial, 
which the defence thinks the judge has wrongly decided against 
the accused, is to ask the judge to reserve it. If the judge 
assents he will, after conviction, state to counsel for the defence 
that he proposes to reserve a point, which he generally then and 
there puts into writing and reads out, sometimes asking the 
opinion of counsel as to its sufficiency. 

This done, the judge in his discretion will either commit the 
prisoner to prison, pending the determination of the case reserved, 
or admit him to bail (22. v. HarriSf 4 Cox, 21). 

A note of the result of the case with the sentence, if any, is 
made upon the indictment, which is then filed in the Crown 
Office by the clerk of assize or indictments. 

The defence must then act by the rules set out on p. 219, infra. 

Rule 322. — Points of law which may be reserved 
include those as to the sufficiency of an indictment, 
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the legality of a sentence, and those arising on a 
motion in arrest of judgment, but does not include 
one which has arisen on demurrer. 

R, V. Martin, 1 Den. C. 0. 398 ; 18 L. J. M. 0. 137 ; 3 New Seag. 
Cas. 575 ; T. & M. 78 ; 2 Car. & K. 950 ; 13 Jur. 368 ; 3 Cox, 447 ; 
R. V. WiUis, 12 Cox, 192; R, v. Horn, 15 Cox, 205; R. ▼. 
Fadermann, 19 L. J. M. C. 147 ; 1 Den. C. C. 565 ; 4 New Sess. 
Cas. 161 ; T. & M. 286 ; 3 C. & P. 353 ; 14 Jur. 377 ; 4 Cox, 361. 

It was held by Patteson, J., in i2. v. Chrxatey (1 Cox, 239 
(1844) ), that an objection for matter appearing on the record 
cannot be reserved for the opinion of the judges, but the con- 
trary was held by five judges in WehVs Case (1 Den. C. C. 338 ; 
18 L. J. M. C. 39 ; 2 Car. & K. 933 ; 13 Jur. 42 ; 3 Cox, 183 ; see 
also R, V. Craddocky 2 Den. C. C. 31, and R. v. Garland, 11 Cox, 
224 (n)). 

In R. V. Brown (24 Q. B. D. 352 ; 69 L. J. M. C. 47; 16 Cox, 
715), it was held that the Court for the Consideration of Crown 
Cases Beserved can entertain a case, although at the trial the 
prisoner pleaded guilty, and the point reserved had not been 
formally taken at the trial. 

In this case, Coleridge, L. C. J., had sentenced a man (who 
had pleaded guilty), and was afterwards informed that such an 
indictment as the prisoner had been convicted upon had been 
held bad in another case. 

It was held that, although the judge had left the assize town 
before the information was given to him, the Court of Crown 
Cases Beserved had power to deal with the question as to the 
legality of the indictment (and see R. v. Saunders, (1899) 1 Q. B. 
490 ; R, V. Stubbs, Dears. C. C. 555 ; 25 L. J. M. C. 16 ; 1 Jur. 
N. 8. 1115; 4 W. B. 85; 7 Cox, 48; and R. v. Tyrie, L. B. 1 
C. C. B. 177, 178 ; 38 L. J. M. C. 58 ; 19 L. T. 657 ; 17 W. E- 
334; 11 Cox, 241). 

In R. V. Flummer (supra, p. 116), it was held (following R. v. 
Brown, ubi supra) that a question arising upon a plea of guilty 
is a question arising on a trial within the meaning of 11 & 12 
Yict. c. 78, so as to give the Court for the Consideration of 
Crown Cases Beserved jurisdiction. 

Rule 323. — It is doubtful whether the words in 
sect. 2 of 11 & 12 Vict. c. 78, giving tiie Court 
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power to reverse, aflfirm, or amend any judgment, 
*' or make such other order as justice may require," 
authorize the Court to order a new trial or award a 
ventre de novo. 

See R, V. Yeadon, L. & 0. 81 ; 31 L. J. M. C. 71 ; R. r. Martin, 
L. R 1 C. C. E. 378 ; 41 L. J. M. C. 113 ; 26 L. T. 778 ; 20 W. E. 
1016; 12 Cox, 204; and R. t. Saunders, (1899) 1 a. B. 490. 

The Eules of the Court for the Consideratioii of Crown Cases 
Eeserved were promulgated on Ist June, 1850, and are — 

( L) That when any cases shall be transmitted by a Court of oyer 
and terminer or gaol delivery, or Court of quarter sessions, for 
the consideration of this Court, the original case, signed by the 
judge or commissioner, or chairman of sessions, reserving the 
question of law, and seventeen copies of each case, one for each 
judge and one for each party, shall be delivered to the clerk of 
this Court, at the Exchequer Chamber, Westminster, at least 
four days before the day appointed for the meeting of the said 
Court. 

(2.) That every case transmitted for the consideration of this 
Court shall briefly state the question or questions of law reserved, 
and such parts only as raise the question or questions submitted. 
If the question turns upon the indictment, or upon any coimt 
thereof, then the case must set forth the indictment or the par- 
ticular count. 

(3.) That no case be heard upon any demurrer to the 
pleadings. 

(4.) That every case state whether judgment on the conviction 
was passed or postponed, or the execution of the judgment 
respited, and whether the person convicted be in prison, or has 
been discharged on recognizance of bail to appear and receive 
judgment, or to render himself in execution. 

(5.) That when any case is intended to be argued by counsel 
or by the parties, notice thereof be given to the derk of this 
Court at least two days previously to the sitting of the said 
Court. 

(6.) That with every case delivered to the judges of this Court 
(except such cases as shall be reserved by such judges), the fee 
payable to the clerks of the said judges shall not exceed the fee 
payable on demurrer and other paper books, as contained in the 
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table allowed and sanctioned by the judges pursuant to the statute 
7 Wm. 4 & 1 Vict. c. 30. 

This statute has been repealed, and the fees are now as fixed 
in the Table of Court Fees (Short & Mellor, 0. 0. Pr. pp. 626, 
671). 

By 38 & 39 Vict. c. 77, s. 19, the practice in this Court is to be 
the same as the practice and procedure in similar causes and 
matters before the passing of this Act. This provision is subject 
to the first schedule of the Act and any rules of Court to be 
made. The first schedule was suspended by Bules of the 
Supreme Court, 1883, which leave the practice as it originally 
was (Ord. LXVIIL r. 1). 

The only other points to be noted on this subject are : the case 
should briefly present substantial, and not hypothetical, questions 
on matters other than practice {R. v. Stuhbs^ Dears. C. C. 555 ; 25 L. 
J. M. C. 16 ; 1 Jur. (N. S.) 1115 ; 4 W. E. 85; 7 Cox, 48) in 
such a way as to enable the Court to give their decision in the 
first instance, and that the Court will send back for amendment 
a case materially faulty. If a counsel is dissatisfied with the 
form of the case stated, he may communicate with the judge 
reserving it and suggest an amendment (22. v. Smith, T. & M. 
214 ; 2 Car. & K. 882 ; 1 Den. C. C. 510 ; 14 Jur. 92 ; 4 Cox, 42). 

If the judge who presided at the original trial dies without 
signing the case, as prescribed by 11 & 12 Vict. c. 78, s. 2, it is a 
question whether the Court can consider it. 

In Feather stone' 8 Case (Dears. C. C. 369 ; 2 C. L. E. 774 ; 23 
L. J. M. C. 127 ; 18 Jur. 538 ; 2 W. E. 416 ; 6 Cox, 376) it was 
decided that though the judge who reserved the case had died 
without signing it, another judge named in the commission, 
being ** virtually present at the trial," could sign it. 

Quare : If only one judge was named in a commission, could 
any one of the official commissioners do so ? Probably it would 
be held that he could. 

Though ordinarily the Court will not send such a case back for 
re- statement, it will do so if on the argument it appears that it is, 
on the merits, imperfectly stated (R. v. Holloway, 1 Den. C. C. 370 ; 
T. & M. 40 ; 2 Car. & K. 942 ; 18 L. J. M. C. 60 ; 13 Jur. 26 ; 3 
Cox, 241 ; JR. V. Hilton, Bell C. C. 20 ; 28 L. J. M. C. 28 ; R. v. 
Brummitt, L. & C. 9 ; 3 L. T. 679 ; 9 W. E. 257 ; 8 Cox, 413). 

Rule 324. — It is very doubtful whether a point of 
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law arising (at Assizes) on the trial of a record sent 
down by the King's Bench Division for trial at Nisi 
Prius may be reserved. 

The words of the atatute (11 & 12 Vict. c. 78) expressly refer 
only to Courts of Oyer and Terminer and Gaol Delivery (or 
Quarter Sessions), and not to a Court sitting under a commission 
of Assize or Nisi Prius. It would therefore seem that a trial at 
Nisi Prius is not within the enactment. 



Rule 325. — Counsel may appear for one side, 
whether the other is represented or not, and on the 
argument counsel for the accused must begin (R. v. 
Gate Fulfordy Dears. & B. 74 ; 7 Cox, 230). 

In E. y. Bird (5 Cox, 20) it was held that where the prisoners 
had joined in their plea at the trial, and were represented by 
counsel appearing for them jointly, and not separately, they were 
not entitled to appear by separate counsel at the hearing before 
the Court for Crown Cases Reserved. 

In E. V. Moore (17 Cox, 468) the counsel who appeared for 
the prisoners at the trial was allowed to state the fact to the 
Court as amicus curia. There is, seemingly, no reason why he 
should not have argued the case as well. 

If deemed desirable by the Court, a point reserved may be 
ordered to be re-argued before all the judges, and this course is 
adopted when the judges differ on a point of law ; but if the 
difference is as to fact, the judgment of the majority that a con 
Tiction should be quashed is taken (R, y Burrell, L. & C. 354 
33 L. J. M. C. 64; 9 L. T. 426 ; 12 W. R. 149 ; 9 Cox, 368 
E. y. Lewis, Bears. & B. 328 ; 6 W. R. 41 ; 7 Cox, 406 ; E. y 
WooUey, 4 Cox, 464 ; E. y. Dolanj Dears. C. C. 486 ; 3 C. L. R 
295 ; 6 Cox, 456 n. ; 24 L. J. M. C. 69 ; 1 Jur. N. S. 72 ; 3 W. R 
177 ; E. y. Hornsea, Dears. C. C. 291 ; 23 L. J. M. C. 59, 62 n.) 



Rule 326. — The Court of Crown Cases Reserved 
has no power to allow costs to either side, and the 
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costs of the prosecution proceedings in that Court 
should be taxed by the Court reserving the case. 

See supra, Chap. XTTT., pp. 187, 188. 

(3.) Bill of Exceptions. 

Rule 327. — ^No bill of exceptions lies in a criminal 
case. 

" If a judge at the trial of a cause at Nisi Prins mistake the 
law, either in directing a judgment of non-suit, or in refusing 
or admitting evidence or challenges and other matter, tiie 
counsel for the party dissatisfied with the ruling might tender h 
bill of exceptions at any time before verdict, and require the 
judge to seal it " (Wharton's Law Lexicon, 97). 

The case always went to the jury, and as soon as the bill of 
exceptions was completed, and judgment had been given upon 
the verdict, the mode of proceeding was by bringing error on 
the judgment, and having the matter determined in a Court of 
Error and not in the Court out of which the record issued for 
the trial. 

Nowadays, the ruling of a judge, which once formed the sub- 
ject of a bill of exceptions, is questioned by motion for a new 
trial. 

In criminal trials a bill of exceptions was never allowed in 
treason or felony, but in misdemeanours it was held to lie. How- 
ever, in 1854, in Alleyne's Case (Dears. C. C. at p. 607), CampbeU, 
L. C. J., said : '^ A bill of exceptions could not lie, for the Statute 
of Westminster II. is confined to civil causes." 

In E. V. Esdaile (1 F. & F. 213), in 1858, Campbell, L.C. J., 
said: ''A bill of exceptions cannot be tendered in a criminal 
case ; I once thought otherwise (see 10 Cox, 554), but I have 
fuUy considered the subject, and am satisfied that it cannot be." 

In 1867, the same was held in R, v. Jelly (10 Cox, 553). 

The law, therefore, at the present time may be taken to be as 
set out in the rule. 

(4.) New Trial. 

Rule 328. — A new trial may be granted on the 
appKcation of a defendant who has been convicted 
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of a misdemeanour^ on an indictment which has 
been preferred in, or removed for trial into, the 
King's Bench Division {R. v. Mawbey^ 6 T. R. 
6:38 ; 3 R. R. 282), or on an information or inqui- 
sition. It cannot be granted in cases of treason 
or felony {R. v. Bertrand^ L. R. 1 P. C. 520; 
4 Moo. P. C. (N. S.) 460; 36 L. J. P. C. 51; 
16 L. T. 752; 16 W. R. 9; 10 Cox, 618; R. v. 
Murphy, L. R. 2 P. C. 535 ; 38 L. J. P. C. 53 ; 
6 Moo. P. C. (N. S.J 177; 21 L. T. 598; 17 W. R. 
1047 ; 11 Cox, 372), or on acquittal, if on the trial 
the defendant, if found guilty, might have been 
sentenced to imprisonment or fine {R. v. Brice, 2 B. 
& Aid. 606 ; Chit. Cr. L., Vol. I., p. 352 ; and infra). 

It is doubtful, if the trial is purely concerned with the deter- 
mination of a civil righty whether a new trial lies on acquittal. In 
R, y. Brailsford (2 L. T. 508), it was held that, on an indictment for 
non-repair of a highway, the Court may order a new trial on the 
ground of misdirection ; but the contrary is laid down in Steph. 
Dig. Cr. Proo. 202, where R, v. Duncan (7 Q. B. D. 198; 50 
L. J. M. C. 95 ; 44 L. T. 521 ; 30 W. E. 61 ; 14 Cox, 571 ; 45 
J. P. 456) is cited ; and in R. y. The Inhabitanis of the County 
of Southampton (19 Q. B. D. 590 ; 56 L. J. M. C. 112 ; 57 L. T. 
261 ; 16 Cox, 231 ; 52 J. P. 52) it was held that, where a yerdict 
of not guilty has been returned upon an indictment for non- 
repair of a bridge, which substantially was a question of ciyil 
right, a new trial will not be granted ; but under yery special 
Gircumstances the Court may order all proceedings upon the 
judgment to be suspended, so that another indictment may be 
presented. In that case the decision of EUenborough, L. C. J., 
in R. y. The Inhabitants of Wandsworth (1 B. & Aid. 63 ; 18 
B. B. 434) was approved. 

It was there held, that where the defendant has been acquitted, 
on an indictment for not repairing a road, the Court will not 
grant a new trial, yet they will under yery special circumstances 
suspend the entry of judgment, so as to enable the parties to 
haye the question reconsidered upon another indictment without 
the prejudice of the former judgment. 

It therefore seems that, on an acquittal, no new trial will be 
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ordered in any circmnstanceB, and that the ntmoBt the Courts 
will do, and that only in an exceptional case, is to arrest judg- 
ment in order that a fresh indictment might be preferred. The 
point, however, is not entirely free from doubt (see B, v. York^ 
shire ( West Riding), 2 East, 363, n. ; 6 E. R. 447, n. ; R. v. 
ChorUy, 12 Q. B. 515 ; /?. v. Cricklade, 3 E. & B. 947, n. ; R. v. 
Russelly 2 E. & B. 942; 23 L. J. M. 0. 173; 18 Jur. 1022; 
2 W. R. 555 ; R, v. Botfield, 1 Jur. N. S. 594, n.). 

In R. V. North Eastern Rail Co. (70 L. J. K. B. 548 ; 84 L. T. 
502; 49 W. R 524 (1901)), an indictment against the defen- 
dants for obstructing a highway was removed by certiorari from 
quarter sessions into the High Court of Justice. The defen- 
dants pleaded not guilty, and the record was sent down to the 
Durham Assizes to be tried at Nisi Prius by a special jury. 
A verdict of not guilty was returned. Thereupon a rule nisi 
was obtained directed to the defendants to show cause why the 
entry of judgment upon the verdict should not be stayed until 
further order, the applicants alleging misdirection on the part of 
the learned judge at the trial. 

It was held by Alverstone, L.C.J., and Lawrance, J., that the 
rule laid down by EUenborough, L.C.J. , in R, v. Inhabitants of 
Wandsworth {ubi supra), could not apply to a case of highway 
obstruction, the ofiPence being a continuing one, in respect of 
which a fresh indictment would lie. It also appears from this 
case that it is immaterial on what ground the rule is moved ; 
and here again, the better way would have been to move for a 
new trial. 

It is further laid down in Chitty, Cr. L., Vol. I., p. 654, tfiat 
'4t seems to be the better opinion that where the verdict was 
obtained by the fraud of the defendant, or in consequence of 
irregularity in his proceedings, as by keeping back the prose- 
cutor's witnesses, or neglecting to give due notice of trial, a new 
trial may be ordered." 

Rule 329. — Although it may generally be laid 
down that a new trial cannot be had of an indict- 
ment tried on the Crown side at assizes (or in the 
Central Criminal Court), it is submitted that in a 
proper case the Court of King's Bench would order 
the record of such a trial therein to be returned 
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into it for the purpose of an application for a new 
trial. 

In Ry. The Inhabitants of the County of Oxford {IS "East, 411; 12 
B. B. 486), it was held that a certiorari would not lie to an inferior 
Court {e.ff,, quarter sesBions) for the puiposes of a new trial ; but 
an Assize Oourt, since the Judicature Acts, is now part of the High 
Court, and it is conceived that, if deemed desirable, the Court 
would order the record to be returned into it, so as to allow of 
an application for a new trial being made (Judicature Act, 1873, 
flfi. 16, 29 ; H. y. Dudley and Stephens, 14 Q. B. D. 223, 560 ; 54 
L. J. M. C. 32 ; 62 L. T. 107 ; 33 W. B. 347 ; 15 Cox, 624 ; 49 
J. P. 69). The point has not been definitely settled, but in 
principle the rule seems to be valid. 

As to the Central Criminal Court, it is questionable whether 
it is part of the High Court. It certainly has been held to be a 
superior Court {It. v. Boaler, 17 Cox, 669 ; 67 L. T. 364 ; 66 J. P. 
792) ; but having been created by statute (4 & 5 Will. 4, c. 36) 
it is open to great doubt whether it comes within sect. 16 of the 
Judicature Act, 1873, which vests in the High Court the juris- 
diction of (sub-sect. 11) the Courts created by commissions of 
assize, of oyer and terminer, and of gaol delivery, or any of such 
commissions, and sect. 29, which declares such Court to con- 
stitute " a Court of the said High Court of Justice.'' 

See also 1 Leach, 370; 2 Lord Baym. 1577; B. y. Marshall 
(1899), 34 L. J. N. 48. 



Rule 330. — An application for a new trial shall 
be by motion to a Divisional Court for an order 
nisiy and must be made within the time limited in 
C. 0. R. 166. All the defendants must be present 
in Court when the motion is made, unless excused 
by the Court. 

The Crown Office Bules with reference to the application for 
a new trial are contained in C. 0. B. 166—169, which are set 
out in the Appendix. 

In B. V. CaudweU (17 Q. B. 503; 21 L. J. M. C. 48 ; 2 Den. C. C. 
372, n. ; 15 Jur. 1011), it 10 stated in the head note : *' JSemble : 
B.B. Q 
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that where there are several defendants, all need not be present 
in Court in order to enable one or more of such defendants to 
move for a new trial ; but the authority is questionable " (see 
controj R, v. Teal, 11 East, 307 ; R. v. Askew, 3 M. & S. 9 ; 15 
E. E. 380 ; R. v. Cochrane {Lord), 3 M. & S. 10, n. ; 15 B. E. 
380, n.) ; and now the practice is as stated above. 

If some defendants have been acquitted and others convicted, 
it is, of course, unnecessary for those acquitted to take any part 
in suing for a new trial {R. v. Mawhey, 6 T. E. 619 ; 3 B. B. 
282). 

Rule 331. — The ground for granting a new trial 
may be any ground on which a new trial may be 
sued for in a civil case. 

Steph. Dig. Or. Ptoc. 202. 

A new trial will be granted for misdirection or improper 
admission or rejection of evidence, or because the verdict was 
against the weight of evidence {R, v. Berger, (1895) 1 Q. B. 
23), or that the other side were taken by surprise {R. v. White* 
house, Dears. 0. 0. 1), or when a new trial is necessary, " in order 
to fulfil the purposes of substantial justice " (Ohitty, Or. L. Vol. I. 
p. 653), or when one of the jurors who tried the case is disqualified 
by nonage from serving on a jury, or is without any qualification, 
or is not on the panel {R, v. Tremeame, 7 D. & E. 684 ; 5 B. & 
0. 254 ; 4 L. J. (0. 8.) K. B. 157 ; 29 E. E. 234). 

In other words, wherever it appears to the Court of Appeal 
that it is desirable in the interests of justice that there should be 
a new trial, such will be ordered. 

Rule 332. — If evidence not legally admissible 
against the accused is admitted at the trial, a new 
trial may be ordered, notwithstanding that there 
was other evidence before the Court properly ad- 
mitted and sufficient to warrant a conviction. 

This is the effect of the decision in R. v. Gibson (18 Q. B. D. 
536 ; 16 Cox, 181), which decided, on a case stated for the Court 
of Crown Cases Eeserved, that a conviction obtained in such 
circumstances was bad. 
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The motion for a rule nisi may be made upon affidavits 
(intituled in the Court and in the cause) , and upon reading an 
office copy of the judge's notes previouslj bespoken of the clerk 
to the judge who tried the cause, or of the judge himself. 

On the hearing of the argument on the order ntaif affidavits 
and the judge's notes should be read. 

Rule 333. — No appeal lies from the Divisional 
Court to the Court of Appeal. If a new trial is 
ordered, fresh notice of trial must be given and 
there must be a fresh jury. 

Short & Mellor, 0. 0. Fr. 252 ; B. v. Stephens, 7 B. & S. 710. 

Rule 334. — The Court, on an application for a new 
trial, may grant or refuse it with or without costs, 
or may, if a new trial is granted, order the costs to 
await the event of the new trial (iJ. v. Ford^ 1 
N. & M. 776 ; R. v. Whitehotise^ Dears. C. C. 1 ; and 
see Chap. XIII., supra). 

Rule 335. — An application for leave to enter 
judgment non obstante veredicto may be made as an 
alternative to one for a new trial. 

H. V. Platte, 28 W. B. 915 ; 48 L. J. Q. B. 848 ; Short & Mellor, 
C. 0. Ft. 264. 

This appHcation is subject to the same rules as that for a new 
trial. 

From the dictum of Lush, J., in E. v. Platte, it appears that 
on an application for a new trial, on misdemeanour, the Court 
has power to enter a verdict for the defendant. Therefore, it 
would seem to be unnecessary to ask for judgment by way of 
alternative. 

Upon an order absolute to enter judgment for the defendant, 
the judgment is entered on the roll as if the verdict had been in 
his favour (Short & Mellor, 0. 0. Pr. 254). 

Rule 336. — A motion in arrest of judgment may 
be made before a motion for a new trial (JR. y. Row- 

q2 
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landsj 2 Den. C. C. 364, 386), and is subject to the 
same rules, except that a motion to arrest judgment 
may be made at the time that the defendants are 
called up for sentence, but it is usual to have leave 
of the Court to move at the time (Short & Mellor, 
C. O. Pr. 254). 

On a motion to arrest judgment being made absolate, the 
order is drawn up at the Crown Office, and nothing further is 
done upon the record. 

On a motion to arrest judgment in misdemeanour, the defen- 
dant must be in Court (jR. y. Spragg^ 2 Burr. 928). See also, as 
to motion in arrest of judgment on trials in the Crown Courts. 

(6.) Venire de novo. 

Rule 337. — ^A Court of Error and a Court of Trial 
have power to award a venire de novoy wherever it 
appears that there has been a mistrial, and whether 
the offence charged is treason felony or misde- 
meanour. 

A venire de novo is a technical term for an order of a Court of 
Error or Court of Trial that a yerdict given in a case be set 
aside, and that the sheriff impanel a fresh jury before whom the 
case shall be tried again. Except that a new trial may only be 
granted in misdemeanours and a venire de novo in all offences, 
whether treaison felony or misdemeanour, I am unable to dis- 
tinguish the practical difference between a venire de novo and 
a new trial, but certain points of difference, more apparent than 
real, are given in 1 Wils. p. 66. See also Chitty, Cr. L. YoL I. 
654. 

Rule 338. — A venire de novo may be moved for by 
rule nisi {R. v. Murphy, L. R. 2 P. C. 535 ; 38 L. J. 
P. C. 53 ; 6 Moo. P. C. N. S. 177; 21 L. T. 698; 
17 W. R. 1047; 11 Cox, 372), or maybe awarded 
on an application for a new trial {R. v. EdmondSy 1 
St. Tr. N. S. 785 ; 4 B. & Aid. 471 ; 23 R. R. 350), 
or on a writ of error {Gray v. /?., 6 St. Tr. N. S. 
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117, 158 ; 11 GI.&F. 427 ; 8 Jur. 879), or may be 
awarded, on a mistrial, by a Court of Error. 

I can find no special rules dealing with applications for venire 
de novo, and it would be desirable in all cases where either a 
new trial or a ventre may be granted {i,e,y in misdemeanours) 
to apply for a new trial, when, if proper, a venire will be awarded 
(R» Y. Edmonde, supra). 

It seems that a venire de novo may be granted where the jury 
haye misconducted themselves {R, v. Murphy, supra, at p. 538), 
or "after special verdict, a venire facias de novo is the proper 
mode of bringing the merits a second time under consideration " 
(Chitty, Or. L. Vol. I. 654). 

It is also stated there, that "anew venire,^* which is only grant- 
able where some mistake is apparent on the record, "can indeed 
be obtained only in two cases ; first, where it appears upon the 
face of the verdict that it is in itself imperfect, and that no 
judgment can be given upon it; and secondly, where the jury 
ought to have found other facts differently, and it cannot be 
granted on any other occasion.'' 

Without attempting to reconcile the conflicting statements in 
the preceding paragraph, it will be sufficient to say that the 
practical distinction between new trial and venire de novo is, if 
any ever existed, now of no moment. See also pp. 267, 268, 
infra. 

It is doubtful whether a Court of Trial has power to grant a 
venire de novo on a mistrial. 

In R. V. Vaughan (5 Burr. 2661), it was apparently held that 
it has, on a special verdict ; but that case was, in the King's 
Bench Division, on an information, and, as will be seen from 
the report, of a somewhat exceptional character. In practice, 
the question is hardly Ukely to arise, as a Court of Trial would 
on a mistrial either treat the trial as a nullity or refer the 
parties to the King's Bench Division, by stating a case or 
advising an application for a new trial. 

If, however, the question should come up for decision, probably 
it would be held that the Court of Trial may grant a venire de 
novo, and this view I have adopted in the rule. 
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CHAPTER XYI. 

coeoneb's inquisition. 

Rule 339. — A person against whom a verdict for 
murder or manslaughter has been returned by a 
coroner's jury may be tried thereon, the inquisition 
(i.e.^ record of the finding) being equivalent to an 
mdictment. 

jR. V. Ingham, 5 B. & S. 257 ; 33 L. J. a B. 183; 10 Jur. 
N. S. 968 ; 10 L. T. 456 ; 12 W. R. 793 ; 9 Cox, 500. 

In practice, if there is an inquisition against an accused, an 
indictment is also sent up to the grand jury, and if found the 
accused is arraigned on both the indictment and the inquisition. 
He is then tried upon one of the presentments, "which is, in 
general, the indictment, but sometimes the inquisition. 

If the accused is found not guilty on the first presentment he 
must be tried on the other, but to this he can plead autrefois 
acquit (Chitty, Or. L., Vol. I., p. 163). If an indictment is thrown 
out by the grand jury, it is the practice to offer no evidence on 
the inqxdsition, but to take a verdict of not guilty thereon. 

Rule 340. — An inquisition may be removed by 
certiorari into the King's Bench Division for the 
purpose of being quashed. 

By virtue of 14 & 15 Vict. c. 100, ss. 24, 25, 80 ; 24 & 25 Vict, 
c. 100, s. 6 ; and 60 & 51 Vict. c. 71, s. 20 {R, v. Great Western 
Railway Co,, 20 Q. B. D. 410 ; 57 L. J. Q. B. 136 ; 58 L. T. R 
765), the Courts will only quash an inquisition for any sub- 
stantial defect, whether appearing in the record or shown upon 
affidavit. 
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In i?. V. Clerk of Assize of Oxford Circuit (1897, 1 Q. B. 370 ; 
18 Cox, 518)) an inquisition was quashed on the ground that it 
did not allege any offence in law. 

KuLE 341. — Where an inquisition contains one or 
more substantial findings it may be good in part, 
though void as to the remainder. 

This is taken from Short & Mellor, 0. 0. Pr., p. 109. 

The form of an inquisition, which consists of three parts — ^the 
caption or incipitur, the verdict of the jury, and the attestation 
— is given in the Second Schedule of the Coroners Act, 1887 (50 
& 51 Vict. c. 71). The inquisition must show that the coroner 
had jurisdiction to take the inquest (2 Ld. Baym. 1505), that it 
was taken super-visum corporis, and that it was found by twelve 
jurors at the least (50 & 51 Vict. c. 71, s. 4, sub-s. 5), who must 
inscribe their names with their seals, as must also the coroner. 

On the trial of an inquisition the same powers of amendment 
exist as in the cfise of indictments (14 & 15 Yict. c. 100, ss. 24, 25, 
and 30 ; 50 & 51 Vict. c. 71, s. 20). 

The inquisition and depositions and recognizances must be 
delivered by the coroner to the proper officers of the Court of 
Trial, before or at the opening of the Court. 

EuLE 342. — A person charged by an inquisition 
with murder or manslaughter is entitled to a copy of 
the inquisition and the depositions on payment not 
exceeding three-halfpence for every folio of ninety 
words. 

50 & 51 Yict. c. 71, 8. 18, sub-s. 5. 

EuLE 343. — An inquisition may be removed by 
certiorari for trial in the same manner as an indict- 
ment (jB. v. Pahnerj 5 E. & B. 1624 ; 2 Jur. N. S. 
235). 

In Short & MeUor, C. 0. Pr. 110, it is stated that : <* It has of 
late years become common practice to allow a motion to quash to 
be merged with the motion for the certiorari when the application 
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18 made to the I^TiBional Oourt, which is done by caUing on the 
other side to show cause, in addition to why a writ of certiorari 
should not issue, why the particular proceeding should not be 
quashed when returned, for the Covat will not quash a proceeding 
not upon its files, unless there be statutory provision to enable 
them so to do." 

The procedure as to quashing and demurring to and appealing 
in respect of an inquisition is the same as in the case of indict- 
ments, and it is unnecessary to further deal with the subject. 
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CHAPTER XVII. 

CRIMINAL INFORMATION. 

Rule 344. — A criminal information is a written 
suggestion of a misdemeanour, filed in the King's 
Bench Division, and is either (1) ^^ officio or (2) filed 
by the Master of the Crown Office. 

In Blackstone's GommentarieB, vol. lY. 308, mfonnations are 
divided into two sorts — 

(1.) Those wMcli are partly at the suit of the King and partly 
at that of a subject, and which are usually brought upon penal 
statutes. 

These are limited as to time by 81 Eliz. c. 5, and axe scarcely 
ever heard of. 

(2.) Those which are only in the name of the King, and which 
are of two kinds : — 

(1.) Those which are truly and properly his own suit, and 
filed ex officio by his own immediate officer, the Attorney- 
General. 

(2.) Those in which, though the King is the nominal prose- 
cutor, yet it is at the relation of some priyate person or 
common informer, and they are filed by the King's 
coroner and attorney in the Court of King's Bench, 
usually called the Master of the Crown Office. 

'^ The object of the King's own prosecutionB filed ex officio are 
properly such enormous misdemeanours as peculiarly tend to 
disturb or endanger his government, or to molest or affront him 
in the regular discharge of his royal function. . . . 

'* The objects of the species of informations filed by the 
Master of the Crown Office upon the complaint or relation of a 
private subject are any gross and notorious misdemeanours, 
riots, batteries, libels, and other irreg^arities of an atrocious 
kind, not peculiarly tending to disturb the Government, but 
which deserve the most public animadyersion" {R. v. Lahouehere, 
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12 Q. B. D. 320 ; 63 L. J. Q. B. 362 ; 50 L. T. 177 ; 32 W. E. 
861 ; 15 Cox, 415 ; 48 J. P. 165, where it was held that a 
criminal information for libel can only be granted at the suit of 
persons who are in some public office or position, and not at the 
suit of private persons). See also E. y. The World, 13 Cox, 305. 

^* Information differs from an indictment in little more than 
this : that the one is found by the oath of t>velve men, and the 
other is not so found, but is only an allegation of the officer who 
exhibits it" (Short on Informations, p. 3), though the term 
''indictment'' in a statute will not include ''information" 
{R. V. Slater, 8 Q. B. D. 267). 

In practice, a criminal information will only lie in the King's 
Bench Division of the High Court, and not in Courts of Assize or 
Quarter Sessions, and is very seldom used at all. It therefore 
seems that it cannot be the subject of a writ of error. 

I do not propose to go fully into details of the occasions when 
a criminal information will be granted. It will be sufficient to 
state that, according to present practice, it will be granted in 
any case of serious misdemeanour, e.y., libels against magis- 
trates, offences against public justice or the public peace. 
Again, though theoretically, a ci:iminal information will lie in 
respect of any offence other than treason felony ; in practice, it 
is only granted in cases of misdemeanour. 

Informations on penal statutes are, as already stated, prac- 
tically obsolete, and those in customs and revenue cases, and in 
quo warranto, are now really civil proceedings (28 & 29 Yict. 
c. 104, s. 34 ; 39 & 40 Vict. c. 36, s. 259 ; and 47 & 48 Vict. c. 61, 
B. 16). 

Information ex ofBicio. 

Rule 345. — The Attorney-General, or, during a 
vacancy in the office, the Solicitor-Greneral, may file 
an information for any misdemeanour, but not for 
treason or felony. 

Com. Dig. Information, A. 1. 

The practice is for the Attorney-General to instruct counsel 
to draw the information, which is then engrossed on parch- 
ment, and, when signed bj the Attorney-General, filed in the 
Crown Office. 
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Rule 346. — A Court will not quash an informa- 
tion at the instance of the prosecutor, as he may 
enter a nolle prosequi (E. v. Stratton^ Doug. 240), and 
if the defendant moves to quash, the Court will 
almost invariably leave him to demur or plead. 

R. Y. Gregory (1 Salk. 372), where ^'a motion was made to 
quash an information filed by the Attomey-G-eneral, and the 
Court would not upon motion." 

R. V. Nixon (1 Stra. 185), where "the Court refused to quash 
an information upon motion, which had been exhibited by rule 
of Court, Eyre, J., observing that such informations are amend- 
able." 

In R, y. Leatham (3 E. & E. 658 ; 30 L. J. Q. B. 205 ; 3 L. T. 
504 ; 7 Jur. N. S. 674 ; 9 W. E. 33 ; 8 Cox, 498), it was held 
that where a defendant had been convicted on several counts of 
an information for bribery, the Attorney- General may enter a 
noUe prosequi on one of them, after a rule niei lot a new trial. 

Rule 347. — The Attorney-General is entitled to 

amend the information at any time (Attorney" General 

V. Bai/j 11 M. & W. 464; R. v. Holland, 4 T. R. 

. 457 ; E. V. Wilkes, 4 Burr. 2528, 2532, 2666, 2568, 

2573). SembUy by application to a judge in chambers. 

Rule 348. — After appearance, a defendant on 
making application to the Court is entitled to a copy 
of the information as filed, without payment. 

60 Geo. 3 & 1 Geo. 4, c. 4, a. 8. 

Rule 349. — On an ex officio information, the 
defendant neither receives nor pays costs. 

Hullock, 557. 

Rule 350.— Section 3 of 44 & 45 Vict. c. 60, 
which provides that no criminal prosecution for a 
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newspaper libel shall be commenced without the 
written fiat of the Director of Public Prosecutions, 
does not apply to ex officio informations. 

R. V. Yatet, L. R. 1 1 a B. D. 750. 

Information by the Master of the Crown Offtce. 

Rule 351. — An information may be ordered to 
be filed by the Master of the Crown Office in the 
King's Bench Division in respect of a misdemeanour, 
on the application of a private individual. 

Leave must be granted (4 W. & M. c. 18, ss. 1, 5), and will 

only be granted on the principles laid down by Blackstone 

• {uhi supra). See also R. v. Lahouchere (p. 234, supra) ; R. v. 

Sparrow (2 T. R. 198); Walkley v. Cooks (18 M. & W. 822; 16 

L. J. Ex. 225). 

The Court has absolute discretion in dealing with the applica- 
tion. 

Rule 352. — ^An application for leave to file a 
criminal information must be made, within a 
reasonable time of the oflfence complained of, by 
counsel to a Divisional Court for a rule nisi, and 
must be accompanied by an affidavit describing the 
material facts of the case. 

R, V. Lancaster Justices (1 Chit. Bep. K. B. 602) ; Ex parte 
P. M,, 2 D. P. C. 439) ; Rex v. Eve (1 N. & P. 229; 5 A. & E. 
780 ; 2 H. & W. 450). 

No notice to the other side is required, except when it is 
sought to charge a justice of the peace with misconduct in his 
magisterial capacity, when six days' notice is necessary. 

The Crown Office Eules 43 — 50 dealing with the practice are to 
be found in the Appendix. 

Rule 353, — In exceptional cases the Court will 
quash an information. 

R. V. Roper, 2 Str. 1072 ; R. v. Williams, 1 Burr. 385, 
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This is seldom done, and if on the motion of the prosecutor 
it would undoubtedly be on terms as to costs. 

Rule 354. — If the rule nisi is made absolute it 
must be drawn up at the Crown Office, and counsel 
should be instructed to draw the information, which 
must be engrossed on parchment and taken to 
the Crown Office, and the signature of the King's 
coroner and attorney obtained to it. 

Short & MeUor, C. 0. Pr. 271, 

As to recogpoizances, see 0. 0. B. 46 ; and as to pleading and 
joining issue, C. 0. B. 18S6, 83^98, 128—133, and supra. 

Rule 365. — Costs are not, in general, allowed on 
information, but if the prosecutor does not proceed 
to trial within a year after issue joined, or if he 
causes a nolle prosequi to be entered, or on acquittal, 
unless the judge certifies that there was reasonable 
cause for the information, at the hearing, the 
defendant must be awarded costs to the amount of 
the recognizance, and if the prosecution was for 
libel full costs may be recovered. The prosecutor 
on an information for libel is entitled to costs of a 
plea of justification that has failed. 

0. 0. E. 49, 50 ; 6 & 7 Vict. c. 96, s. 8 ; and see E. v. Laiimery 
15 Q. B. 1077; 20 L. J. Q. B. 129; 15 Jur. 314; E. y. Steel, 
1 Q. B. D. 482; 24 W. E. 638; 13 Cox, 159. 

With the exception of the foregoing, the proceedings on 
criminal informations are substantially the same as those on 
indictment at assizes, except that after yerdict, on motion for 
judgment, affidavits in aggravation or mitigation of sentence 
may be read by prosecutor and accused (0. 0. E. 180; see 
p. 189, supray as to costs). 

Rule 356. — On verdict, the Court may not pass 
sentence upon informations filed by leave of the 
Court, or ex officio where the Attorney-General shall 
pray that judigment may be postponed, either upon 



238 INDICTMENT AND INFORMATION. 

the defendant who shall have suffered judgment by 
default or confession or upon those who have been 
tried and convicted, whether such persons be present 
or not in Court. 

C. 0. B. 172. By thiB is meant, that in the cases excepted of 
information sentence may not be passed at the trial upon a 
defendant. See Short & Mellor, 0. 0. Pr. 230, 231 ; and G. 0. £. 
171—180. The sentence, in those cases, must be passed by the 
King's Bench Division. In all other cases, sentence may be 
passed on conviction by the judge at the trial. 
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OFFENCES MADE NOT TEIABLE AT QUAETEE 

SESSIONS. 
Murder. 

ManBlaughter. 

Any felony which when committed by a person who has not 
before been convicted of felony is pimishable by penal ser- 
vitude for life (except burglary, 69 & 60 Vict. c. 67) : c.y., 
Wounding with intent to do grievous bodily harm, &c. ; 
rape, &o. 

Misprision of treason. 

Treason. 

OfEences against the Swing's title, prerogative, person, Govern- 
ment, or either House of Parliament. 

Offences subject to the penalties of preemunire. 

Blasphemy, and offences against religion. 

Administering and taking unlawful oaths. 

Perjury and subornation of perjury. 

Making or suborning any other person to make a false oath, 
affirmation or declaration punishable as perjury or as a 
misdemeanour. 

Forgery. 

Unlawftdly or maliciously setting fire to crops of com, grain or 
pulse, or to any part of a wood, coppice or plantation of 
trees, or to any heath, gorse, furze or fern. 

Bigamy, and offences against the laws relating to marriage. 

Abduction of women and girls. 

Endeavouring to conceal the birth of a child. 

Composing, printing or publishing blasphemous, seditious or 
defamatory lib&. 
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Bribery (but vide 52 & 53 Vict. c. 69, s. 6, for Exceptions). 

Unlawful combinations and conspiracies (except conspiracies or 
combinations to commit any offence whidi the justices or 
recorder respectively have or has jurisdiction to tiy when 
committed by one person). 

Stealing or fraudulently taking, or injuring or destroying, 
records or documents belonging to any Court of law or 
equity, or relating to any proceeding therein. 

Stealing or fraudulently destroying or injuring or concealing 
wills or testamentary papers, or any document or written 
instrument being or containing evidence of the titie to any 
real estate or any interest in Lands, tenements or heredita- 
ments. 

The above are by yirtue of 6 & 6 Vict. c. 38, b. 1 (the Quarter Seamoiu 
Aot). 

Frauds by trustees, bankers, officers of public companies, &c. 
(24 & 25 Vict. c. 96, ss. 75—86, and by other statutes). 

Offence of three or more, armed in night, entering upon land to 
take game (9 Geo. 4, c. 69, s. 9). 

Oorrupt practices at parliamentary, municipal, &c. elections (17 
& 18 Vict. c. 102, s. 10 ; 46 & 47 Vict. c. 51, s. 53 ; 47 & 48 
Vict. c. 70, ss. 30, 35, 36; 50 & 51 Vict. c. 13; 51 & 52 
Vict. c. 41, s. 75 ; 56 & 57 Vict. c. 73, s. 48). 

Offences against the False Personation Act (37 & 38 Viet. c. 36, 
s. 3). 

Offences against the Crimincd Law Amendment Act (48 & 49 Vict 
c. 69, s. 17). 

Offences against the Official Secrets Act, 1889 (52 & 53 Vict 
c. 52, s. 6 (3). 

Offences which are the subject of an indictment against a cor- 
poration {R. V. Birminyham and Gloucester Rail, Co., 9 C. 
& P. 478). 
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TABLE OF OFFENCES UNDER RULE 225. 



OFFBRGB OHASOED. 


JT7BT KAT OOITVIOT OF 


BT AT7TH0BITY OF 


A statatory oflenoe . . 


A oommon law offence 


2 Hawk. 0. 46, 



8. 173. 

{e,ff., on an indictment for perjury— a 8tatatoi7 offence — 
the defendant was properly convicted of the common law 
misdemeanoar of taking a false oath {Hfy. t. William E. 
Hodykm, L. R. 1 C. 0. R. 212 ; 39 L. J. M. 0. 14).) 



Any offence. 



A miedemeanonr 



Assault occasioning 
actual bodily harm. 

Unlawfully and malici- 
ously inflicting griev- 
ous bodily harm. 

Unlawfully wounding.. 



Indecent assault 



Assaults, under sect. 5 
of the Criminal Law 
Amendment Act (48 & 
49 Vict. c. 69), against 
girls and female idiots. 

Rape N 

Defilementof girls under 
13 years of age. * 



Rape by personation of 
husband. * 



Corrupt practice at an 
election. 

Any felony where indict- 
ment charge cutting, 
stabbing or wounding. 

B.R. 



An attempt to commit the same, 
provided the attempt is not 
itself a statutory felony. 

Same, although facts proved 
show a felony committed. 

Common assault 



Common assault 



Common assault 
Common assault 
Common assault 



An offence, under section 3 of 
the Criminal Law Amend. 
Act, against women and girls 
by procuring or attempting 
to procure by threats, fraud 
or administering drugs, &c. 

(1.) An offence, under sect. 4. by 
defiling or attempting to defile 
a girl under 13 years of age. 

(2.) An offence, under sect. 6, 
by defiling or attemptiog to 
defile a girl between 13 and 
16 years of age or female idiot. 

(3.) indecent assault. 

(4 . ) Offence of rape by persona- 
tion of husbana. 



An illegal practice 



Unlawfully wounding 



wounding with intent to commit 



14 


& 16 Vict, 
c. 100, s. 9. 


14 
R, 


& 15 Vict, 
c. 100, 8. 17. 
V. YeadoHf L. 
&C. 81. 

V. Taylor, 1 
C. C. R. 194. 


R, 
R. 
R, 


V. Taylor, 1 
C. C. R. 194. 
V. Bostock, 17 
Cox, 700. 
V. Bostock, 17 
Cox, 700. 


48 


& 49 Vict. 
0. 69, s. 9. 



46-7V.c.61,fl..50 
47-8V.C. 70,8.30 
51-2 V.c. 41, 8. 76 
66- 7 V.c. 73,8.48 
14 & 16 Vict, 
c. 79, 8. 6. 

murder.) 
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OFFENOB GHABQED. 



JUBT ICAT OOJmOT OF 



BY AirTBOBITT OF 



Administering poison 
with intent to endan- 
ger life or inflict griev- 
ous bodilj harm. 

Obtaining property by 
false pretenoes. 

NoTB. — On indictme 



Murder 



MansLanghter, under 
sect. 1, Bub-s. 3, of 
4 Edw. 7, o. 16. 

Child murder 

Bobbery with violence 

and 
Bobbery. 
Burglary and Larceny. . 



Burglary 



Housebreakingand Steal- 
ing. 

Larceny by a servant . . 
Embezzlement 

Larceny . . . . • 

Peijuiy 

Publishing a defamatory 
libel knowing it to be 
false, under 6 & 7 Vict, 
c. 96, s. 4. 



Administering poison with in- 
tent to injure, aggrieve or 
annoy. 

The same if larceny proved. .... 

nt for larceny, false pretenoes can 

Manslaughter 

An offence under sect. 1 of 
4 Edw. 7, c. 15. 

Concealment of birth 

Bobbery — 
Stealing nom the person 

Simple larceny — 
Assault with intent to rob 

II.) Larceny. 

(2.) Stealing in a dwelling- 
house to value of 51. (if so 
stated in indictment). 
Burglary. 

(3.) Entering a dwelling-house 
by night with intent to oom- 
mitafelony, &o. (Thisisburg- 
lary by sect. 61 Larceny Act.) 

(4.) Housebreaking. 
Entering a dwelling-house by 
ni^ht with intent to commit 
a felony, &c. 

HousebreiBking. 

(1) Housebrealong; (2) stealing 
to value of 51. in dwelling- 
house, if so stated in indict- 
ment : (3) simple larceny. 
Simple larceny 

(1.) Larceny as a clerk or servant 
or person in public employ- 
ment or in the police. 

(2.) Larceny, simple, or fraudu- 
lent application or disposition. 
Embezzlement. 

Taking a false oath 

Publishing a defffmatory libel 
under sect. 6 of the Act. 



24 & 25 Vict 
c. 100, ss. 23, 
24, 26. 

24 & 26 Vict 
o. 96, 8. 88. 

not be found. 

J?. T. MackalUy^ 

9Co.Bep.67b. 

4 Edw. 7, 0. 16. 



24 & 26 "^^ct. 
c. 100, B. 60. 

2 Hale, 203. 



24 & 26 Vict. 

c. 96, 8. 41. 
JR. V. Comptoitf 3 

C. & P. 418. 
E. V. Bullock^ 

1 Mood. C. C. 

324. 
J2. T. Brookes, C. 

& Mar. 643. 



J2. v. Jenningt^ 
7 Cox, 397. 



24 & 26 Vict. 

o. 96, 8. 72. 
24 & 26 Viot. 

c. 96, 8. 72. 
R. T. Hod^kitiy 

L. B. 1 C. C. 

B. 212. 
BoaUr X. R., 21 

Q.B.D.284: 

67L.J.M.C. 

86. 
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CRIMINAL PROCEDURE, ENGLAND. 



RULES 
Made by the Attokney- General, dated May 13, 1904, with 

THE ApPBOVAL of THE LoRD CHANCELLOR AND THE SECRETARY 

OF State for the Home Department, in pursuance of 
Section 2 of the Poor Prisoneks' Defence Act, 1903. 

1. Every clerk of assize and clerk of the peace shall keep a 
list of solicitors who are willing to undertake the defence of poor 
prisoners, and shall insert in such list the names of all solicitors 
who are willing so to act. The name of any solicitor shall be 
removed from the list, either on the application of the solicitor 
himself or by direction of any judge of assize or chairman of 
quarter sessions. A copy of such list shall be sent to every derk 
to justices in the county or quarter sessions district. 

2. Every clerk of assize and clerk of the peace shall keep a 
list of the members of the Bar attending the circuit or sessions 
who are willing to act as counsel for poor prisoners, and shall 
insert in such list the names of all such members of the Bar 
who are willing so to act. 

3. Any certificate given by the justices in pursuance of 
sect. 1 of the Poor Prisoners' Defence Act, 1903, shall be in 
Form A in the schedule hereto. It shall as soon as it has been 
given be sent by the clerk to the justices to the clerk of assize 
or clerk of the peace, together with the name of the solicitor 
assigned. 

The certificate given by a judge of assize or chairman of 
quarter sessions shall be in Form B in the schedule hereto. 

4. Any justices, judge of assize, or chairman of quarter 
sessions, who give such a certificate shall at the same time 

r2 
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assign to the prisoner from the list kept under Bule 1 a solicitor 
to whose services the prisoner shall be entitled. 

A copy of the depositions shall be furnished to the solicitor so 
assigned by the justices' clerk, clerk of assize, or clerk of the 
peace, as the case may be. 

5. Any member of the Bar whose name appears upon the 
list kept under Rule 2 may be instructed on behalf of the 
prisoner by the solicitor so assigned. 

SCHEDULE. 
FoBX A.— Gbbtzfegatb of Ckaaarraa JuBnoBS. 

We [or I] the committing ju8tioe[B] in the caae of , having regard 

to the nature of the defence set up by him, as disclosed in the evidence 

given before us [or me] [or in the statement made by him before us] [or in 

the evidence given and statement made by him before us], are [or am] 

satisfied that it is desirable in the interests of justice that he shouM have 

legal aid in the preparation and conduct of his defence, and that his means 

are insufiicient to obtain such aid, and we [or 1] therefore certify that the 

said ought to have such legal aid. 

A.. D., 

CD., 
Jnstioe[s] of the Peace. 

Note. — ^The prisoner has been committed to Prison [or has been 

released on bail and may be communicated with at ]. 

FoBX B.— Cebtificate of Jusoe OB Gkaibkav. 

I, A. B. • , having regard to the nature of the defence set up by 

as disclosed in the evidence given [or in the statement made by 



him] [or in the evidence given and statement made by him] before the oom- 
mittiDg jubtices, am satisfied that it is denirable in the interests of justice 
that he should have legal aid in the conduct of his defence, and that his 
means are insufficient to enable him to obtain such aid, and I therefore 
certify that the said ought to have such legal aid. 

A. B., 

Judge of Assize or 

Chairman of Quarter Sessions or 

Becorder of . 

Law Officers' Department, 13th May, 1904. 

. R. B. FzNXiAT, Attomey-G^eraL 
Approved, 

( Halbbdbt, C. 

( A. Akebs Douglas. 
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EEQULATI0N8 

Of the Seobbtaby of State, dated Deoembeb 30, 1903, as to 
THE Allowances which mat be made undeb Section 1 (2) 
OF THE PooB Pbisonebs' Defence Act, 1903. 

In pursuance of Section 1 (2) of the Poor Prisoners' Defence 
Act, 1903, 1 hereby make the following Begulations as to the 
rates and scales of payment which may be made for the ex- 
penses of the defence : — 

1. There may be allowed to the solicitor a fee not exceeding 
21. 2s. Od,f provided that the presiding Judge, after the con- 
clusion of the trial, may, if he think fit, certify that the case 
was one of exceptional length or difficulty, and thereupon the 
fee may be increased to such sum as he may direct, but not 
in any case exceeding bl. 

In addition to such fee the solicitor may be allowed travelling 
expenses actually and necessarily incurred by himself and his 
clerk on the scale applicable to the travelling expenses of 
ordinary witnesses for a prosecution. 

2. There may be allowed to counsel a fee of 11. Ss. 6d. ; 
provided that the presiding Judge after the conclusion of the 
trial, may, if he think fit, certify that the case was one of 
exceptional length or difficulty, and thereupon the fee may 
be increased to such sum as he may direct, but not in any case 
exceeding 3/. 5s. 6d. 

3. There may be allowed to the clerk to the Justices or 
other person by whom a copy of the depositions is supplied 
to the prisoner's solicitors payment for the same at the rate 
of twopence per folio of 90 words. 

4. There may be allowed to witnesses giving professional 
evidence and to expert witnesses the same expenses as might 
be allowed to witnesses for a prosecution — provided that the 
said sum shall not in any case exceed one guinea a day, except 
in pursuance of a special order made by the presiding Judge. 

5. There may be allowed to other witnesses the same expenses 
as may be allowed to witnesses for a prosecution. 

6. The travelling expenses of witnesses may be allowed as 
in the case of a prosecution. 

7. In these Begulations the term "presiding Judge" in- 
cludes a Becorder and a Chairman of Quarter Sessions 
or their deputies. 

Qiven under my hand at Whitehall, this 30th day of 
December, 1903. 

A. Akebs Douglas, 

One of His Majesty's Principal 
Secretaries of State. 
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CRIMINAL PROCEDURE, ENGLAND. 



Costs and CompexL8atio^• 



REGULATIONS 
Made by the Secret aby of State, dated June 14, 1904, 

OOVEENINO THE ALLOWANCES PAYABLE TO PbOSEGUTOES AND 

Witnesses in Criminal Prosecutions. 

In pursuance of the powers vested in me by Section 5 of the 
Criminal Justice Administration Act, 1851 (14 & 15 Yict., 
c. 55), I hereby make the following Begulations : — 

1. Witnesses giving Professional Evidence, 

There may be allowed to practising members of the legal 
and medical professions, for attending to give professional 
evidence, but not otherwise, allowance not exceeding the sums 
stated in the following scale : — 

For attending to give evidence in the town or place where 
the witness resides or practises — 

if the witness attends to give evidence in one case 
only, not more than one guinea per diem ; 

if the witness gives evidence on the same day in 
two or more separate and distinct cases, not 
more than two guineas ; 

For attending to give evidence elsewhere than in any 
town or place where the witness resides or practises, 
whether in one or more cases, not more than two 
guineas per diem. 

In this Begulation ^* town " means Municipal Borough or 
Urban District ; and '' place " means within a radius of three 
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miles from the Court at which the witness attends to give 
evidence. 

No allowance may be given under this Eegulation to the 
solicitor for the prosecution, except that, if such solicitor 
gives professional evidence which, in the opinion of the Court, 
was necessary and saved the attendance of another witness, 
a fee of 6«. Sd. may be allowed. 



2. Expert Witnesses and Interpreters. 

There may be allowed (a) to expert witnesses such allow- 
ances for attending to give expert evidence as the Court may 
consider reasonable, includiog, where necessary, an allowance 
for qualifying to give evidence, and (b) to persons employed 
as interpreters, such allowances as the Court may consider 
reasonable. 

3. Police Officers, 

There may be allowed to Police Officers : — 

When attending as prosecutors or witnesses at Courts 
situate within the area of their own Police Authority, 
no allowance, other than travelling allowances as pro- 
vided in Regidation 8. 

When attending as prosecutors or witnesses at Courts 
situate outside the area of their own Police Authority — 

(a) In the case of Constables and Sergeants, a sum 

not exceeding — 

For the day 4s. 

For the night 4s. 

(b) In the case of Inspectors, a sum not exceeding — 

For the day 5s. 

For the night 5s. 

(c) In the case of Superintendents and Chief Con- 

stables, a sum not exceeding — 

For the day 7s. 

For the night 5s. 

For the purposes of this Eegulation, any Court at which 
cases arising in the area of any Police Authority or part thereof 
axe ordinarily heard or tried, shall be deemed, so far as regards 
such cases, to be situate within that area. 

4. Prison Warders. 

There may be allowed to prison warders, attending as prose- 
cutors or witnesses or in charge of a prisoner produced to give 
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evidence, a sum equal to that allowed them by the Heg^ulatiooE 
of the Prison Department, viz. : — 

Day and night. Day only. 

Chief warders Ss, Breakfast . . Is. 

Dinner 2«. 6d. ) 4s. 6d. 

Supper .... Is. 
Principal warders . . 6s. 6d. Same as above. 
Warders and assistant 
warders 6s. Breakfast . . Is. 

Dinner .... 2s. ) 4s. 

Supper .... Is. 

For a prisoner so produced in the custody of warders, such 
sum for subsistence as the warders have been authorised to 
spend, and has been actually expended, on his behalf. 

5, Ordinary Witnesses. 

There may be allowed to witnesses, other than those herein- 
before mentioned, allowances not exceeding 7s. for the day 
and 5s. for the night : 

Provided that the day allowance to the under-mentioned 
classes of witnesses, when they are not necessarily detained from 
home for a night, shall not, except for special reasons allowed by 
the Court, exceed the following rates : 

(1) For children the allowance shall not exceed 1*. per diem ; 

(2) For persons of the pauper or vagrant class the allowance 

shall not exceed Is. per diem ; 

(3) For other persons who do not lose wages, earnings, or income 

by attendance, the allowance shall not exceed 2^. 6d. 
per diem ; 

(4) For persons in the service of an employer who lose wages 

by attendance, the allowance shall not exceed the 
following rates, except on the production of a certificate 
from the employer showing that the wages so lost are 
in excess of such rates : — 

s. d. 
For agricultural labourers, unskilled 
labourers, and others similarly em- 
ployed 3 6 per diem. 

For artisans, mechanics, and others 

similarly employed 5 „ 

For clerks, shop assistants, and others 

similarly employed 6 „ 

Provided also that no nieht allowance, within the above- 
mentioned limit of 5s. shaU exceed the expense reasonably 
incurred by the witness. 
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6. Seamen. 

Where seamen have been detained on shore for the purpose 
of giving evidence in a criminal prosecution , the amount 
actually and reasonably incurred for their maintenance during 
their detention may be allowed in addition to any allowances 
made under the foregoing rule. 



7. General Regulation. 

No full day allowance under Hegulations 1, 3, and 5 shall 
be paid unless the witness is necehsarily detained away from 
his home, or place of business or employment, for at least four 
hours for the purpose of giving evidence. 

If the time during which the witness is necessarily detained 
away from his home, or place of business or employment, bo 
less than four hours, he shall receive not more than one -half 
of the allowance which he would have received had he been 
detained for the full dav : 

Provided that this Hegulation shall not apply (1) where the 
full day allowance is not more than 1^. ; and (2) where the 
Court is satisfied that a witness, though absent for less than 
four hours, necessarily loses, in consequence of his attendance, 
his whole day's wages. 

No night allowance under Eegulations 3, 4, and 5 shall be 
paid unless the witness in order to give evidence is necessarily 
detained away from home for the night. 

There may be allowed to any prosecutor or other person who, 
in the opinion of the Court, necessarily attends for the purpose 
of the prosecution otherwise than as a witness, the same allow- 
ance, including travelling allowance as to an ordinary witness. 



8. Travelling Allowances. 

For attending Court from a distance of over two miles there 
may be allowed : — 

(1) To witnesses travelling by railway or other public 

conveyance, the fare actually paid. Hailway fares, 
except for special reasons allowed by the Court, shall 
be 3rd class ; and if return tickets are available, only 
return rates shall be allowed. In the case of police 
witnesses, the reduced rates under the Cheap Trains 
Act, 1883, shall not be exceeded, except where the 
single fare is less than !«., or for special reasons 
allowed by the Court. 

(2) Where no railway or other public conveyance is avail- 

able, and one or more witnesses neoeesarily travel by 
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a hired yehicle, the sum actuallj paid for the hire 
of such vehicle, not exceeding Is. a mile each way : 
provided that, where two or more witnesses attend 
from the same place, the total allowance shall not 
exceed Is. a. mile each way, unless the Court is satis- 
fied that it was reasonably necessary to hire more than 
one vehicle. 
(3) To each witness travelling on foot or by a private con- 
veyance, where no railway or other public conveyance 
is available, a sum not to exceed 2d. a mile each way. 

Allowances made under (2) and (3) shall be made separately 
as mileage. 

For the conveyance of witnesses suffering from serious illness, 
or for the carriage of heavy exhibits, sums in excess of the above 
rates may be allowed if the Court is satisfied that the expense 
incurred was reasonably necessary. 

Warders in charge of prisoners produced to give evidence may 
be allowed the cost of travelling by such means of conveyance as 
the governor of the prison may have directed. 

9. Form of Certificate. 

The form of certificate in Appendix A hereto shall be used 
when a magistrate or magistrates acting under the Indictable 
Offences Act, 1848, grants a certificate of the allowances payable 
to prosecutors, witnesses, and other persons appearing before 
them. The profession, trade, or occupation, of each peraon, or 
the fact that he is without employment or occupation, must be 
stated on the form. 

The form in Appendix B may be used when a magistrate 
grants a certificate under sect. 28 of the Summary Jurisdiction 
Act, 1879, for the costs of prosecution of an indictable offence 
tried summarily. 

10. Date of Commencement. 

These Eegulations shall take effect on and after the 1st July, 
1904. 
The order of the 12th November, 1903, is hereby revoked. 

Given under my hand at Whitehall this 14th day of June, 
1904. 

A. Akers-Douglas, 

One of His Majesty's Principal 
Secretaries of State. 

[These Regulations supersede all other Regulations y but as such are not in terms 
repealed, and moreover may be useful by way of reference, I append them 
hereto,"] 
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APPENDIX A. 

CXBTIFIOATB OF C08IB OF PBOeEOUTION. 

In the [County of Petty Sessional Division of ]. 

A.B. having been examined before on a charge of ; it is 

certified that the undermentioned persons are, for their expense, trouble, and 
loss of time in connection with the said charge, entitled to compensation as 
follows : — 

£ 8, d. 
To CD. \jitaU profes»ion^ trade^ or oecupation]^ the prosecutor, 
residing at , for his attendance here half day 
day and night 

For travelling : mileage miles at per mile ; fares 

To the same for fees payable bj him to the justice* s clerk, as per 
authorised table 

To E.F. [state profession, trade ^ or oeeupation], a witness, 
residing at , for his attendance here half day 
day night 

For travelling : mileage miles at per mile ; fares 

Dated this day. of , one thousand nine hundred and 

J. P. 

Justice of the Peace for the [County] aforesaid. 



Criminal Law. 



Costs and Expenses. 



EEGULATIONS 

Made by the Secretary of State governing the Allowances 
TO Prosecutors and Witnesses in Criminal Prosecutions. 



Eegulations dated March 6, 1857. 

Whereas it is expedient that provision should be made con- 
cerning the form of the certificates to be granted hy the ex- 
amining magistrate or magistrates in respect of the expenses 
of prosecutors and witnesses for the prosecution, of attending 
before such magistrate or magistrates within the of , 

and of compensation for trouble and loss of time tberein (in 
cases wherein courts and judges are empowered under the 
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Act 7 Geo. 4, c. 64(a), and diners other Acts of Parliament, 
to order payment of such, expenses and compensation, and 
according to which such expenses and compensation shall be 
ascertained by the proper officer), and the details and particulars 
to be inserted in such certificates of the expenses, trouble, and 
loss of time, to which the certificates relate ; 

Now I, the Right Honourable Sir George Grey, Baronet, one 
of Her Majesty's Principal Secretaries of State, acting under 
and in pursuance of the Act of the 14th & 15th years of Her 
present Majesty's reign, intituled '' An Act to amend the Laws 
'* relating to the Expenses of Prosecutioas, and to make further 
'< provisions for the Apprehension and Trial of Offenders in 
'^ certain cases," {b) do, to the intent aforesaid, make, constitute, 
and ordain the following rules and regulations : — 

1st. Suspended by Regulation of June 14, 1904. 

2ndly. I direct that the allowance of every prosecutor and 
witness be calculated separately, and be separately inserted 
in such certificate. 

8rdly. I do direct that the calling, trade, or profession, of 
every prosecutor and witness to whom an allowance shall 
be made, be marked against his or her name respectively 
in the margin of every such certificate. 

4thly. I do direct that the place from which every prosecutor 
or witness to whom an allowance shall be made shall attend 
the investigation, shall be inserted as his residence in every 
such certificate. 

5thly. I do direct that the number of days and nig^hts in 
respect of which every such prosecutor or witness shall be 
certified to be entitled to an allowance, be specified upon 
every such certificate, and that the number of hours during 
which they shall respectively have been necessarily detained 
for the purpose of the investigation be also made to appear 
by every such certificate. 

6thly. I do direct that the allowances to every prosecutor 
and witness for travelling and mileage to the place of 
investigation be specified separately from other allowances, 
and where railway fare is allowed, that such allowance be 
particularised. 

7thly. I do direct that the fees paid or payable by the pro- 
secutor to the clerk to the justices, be specified separately 
in a gross sum on every such certificate, and that a table 
containing the several items of which such sum is composed 
be annexed to every such certificate. 

And, lastly. I do direct that whenever the examining magis- 
trate or magistrates shall certify for any allowances ouier 

(a) The Griminal Law Act, 1826. 

{b) The Criminal Justloe Administration Act, 1851 (14 & 16 Vict. c. &6). 



STATUTORY RULES AND ORDERS. 253 

than those before-mentioned, the same shall be fuUj par- 
ticularised on the face of the certificate according to their 
real nature, in such manner as to be capable of analysis 
and investigation when presented to the proper officer of 
the court for examination. 

Given under my hand, at Whitehall, the sixth day of 
March, 1857. 

G. Grey. 

FOXX OF GEBraFEGATB TO BB USED BT AUi JvwaOSgi* GlEBXS. 
To Wit. 

Whkbejus hath this day been examined before , the under- 

signed, upon a charge of , and it hath appeared to fit and 

proper to grant to the prosecutor and vitnesaes a certificate of the expenses 
they have severally incurred in attending before on the said examina- 

tion, and of their compensation for trouble and lose of time therein, to the 
intent that the same should be allowed them according to law ; and whereas 
have ascertained that the said several persons are, under the rules and 
reg^ations now in force within the said [city, borough, or county, at the ease 
may he]^ lawfully entitied to the several sums of money set against their 
names respectively for and in respect of their said expenses and compensa- 
tion in BO attending ; now do hereby certify that the said suma are 
proper to be allowed to the said several persona according to the statute in 
such case made. 

To , the prosecutor [«^a^^ <ra<£f or /7ro/«9«ton], residing at , £ s. d, 
for his attendance here day , and night ; being 
altogether, hours « 

For travelling miles, mileage , railway fare .... 

To the same for fees payable by him to the juatioes* clerk, as per 
table annexed 

To , a witness, residing at , for his attendance here 

day , and night ; being altogether, hours . 

To the same for travelling miles, mileage , railway 
fare 

To , a witness, residing at , for his attendance here 

day , and night ; being altogether, hours . 

To the same for travelling miles, mileage , railway 
fare 

To , a witness, residing at , for his attendance here 

day , and night ; being, altogether, hours . 

To the same for travelling miles, mileage , railway 
faze ....• • 



£ 
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Ebgtjlations, dated Febetjary 9, 1868. 

Whereas it is expedient to make regulations as to the rates 
and scales of payment according to which costs, expenses, and 
compensations shall be allowed and ordered to be paid under 
the Act of the seventh year of the reign of King George the 
IVth, cap. 64 (c), and divers other Acts of Parliament autho- 
rising such payments to prosecutors and witnesses, and to per- 
sons attending Courts in obedience to recognizances or sub- 
poenas in t)ie cases of criminal prosecutions, for their travelling 
expenses and trouble and loss of time incurred in attending 
such Courts, and also to make regulations as to the rates and 
scales of payment according to which certificates may be granted 
by the examining magistrate or magistrates in respect of the 
travelling expenses of prosecutors, and witnesses for the prosecu- 
tion and other persons, of attending before such magistrate or 
magistrates, and of compensation for trouble and loss of time 
therein in the cases aforesaid : And whereas to the end afore- 
said, it has become necessary to revoke divers regulations made 
under the 26th section of the said Act herein- before recited : 
Now I, the Right Honourable Sir George Grey, acting under 
and in pursuance of a certain Act of Parliament made and passed 
in a Session of Parliament holden in the fourteenth and fifteenth 
years of the reign of Her present Majesty, intituled ** An Act to 
" amend the law relating to the expenses of Prosecutions, and 
** to make further provision for the apprehension and trial of 
'* OfEenders in certain cases'' {d), do revoke, annul, and make void, 
all rules and regulations made under the said 26th section of the 
said Act, whereby any costs, expenses, and compensations may be 
allowed or ordered to be paid to such prosecutors and witnesses, 
or other persons attending on recognizance or subpoena, for their 
travelling expenses, trouble, and loss of time in attending before 
such Courts or before such examining magistrate or magistrates, 
to a larger or greater amount than the allowances herein-after 
authorised to be made in that behalf : and I do make, constitute, 
and appoint the following rules and regulations to be observed 
by all Courts and magistrates, and the officers and clerks of 
such Courts and magistrates, and by all others whom it may 
concern, as to the rates and scales of payment of such costs, 
expenses, and compensation ; and I do direct that the same shall 
take e£[ect and be in force in all })laces where the same may be 
capable of taking effect, that is to say — 

1 . I do make, constitute, and appoint the following rules and 
regulations as to the rates and scales of payment according to 
which such certificates may be granted, by such examining 
magistrate or magistrates, in respect of the travelling expenses 
of prosecutors, and witnesses, for the prosecution, of attending 
before such magibtrate or magistrates, and of compensation for 

{e) The Criminal Law Act, 1826. 

(d) The Criminal Justice Administration Act, 1861 (14 & 16 Viot. c. 66). 
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their trouble and loss of time therein in the cases aforesaid, 
namely : — 

There may be allowed to prosecutors or witnesses £ s, d. 
being members of the profession of the law, or 
of medicine, if resident in the city, borough, 
parish, town, or place where the examination is 
taken, or within a distance not exceeding two 
miles from such place, for their loss of time and 
trouble in attending to give professional evidence 
on such examination, but not otherwise, a sum, 
in the discretion of the magistrate or magistrates, 
for each attendance not to exceed 10 6 

If such prosecutor or witness shall reside elsewhere, 

then the sum for the same not to exceed 1 1 

And for mileage, a sum not to exceed 3d, per 
mile each way. 

To prosecutors and witnesses being constables at- 
tending the bench of magistrates where such ex- 
amination is taken on any police duty, and to 
constables paid by salary, and attending from a 
distance not exceeding three miles, there shall be 
allowed Nil. 

Unless the magistrate or magistrates shall certify 
that there were special reasons for making an 
allowance, and shall specify such reasons upon his 
or their certificate, and then a sum not to exceed 
for each day 1 

To prosecutors and witnesses being constables paid 
by salary, and not attending the magistrate or 
bench of magistrates on any police duty, for 
their trouble in attending such examination, from 
a distance greater than three miles, and not 
exceeding seven miles from the place where the 
examination is taken, a sum not to exceed for 
each day 1 

To the same if attending from a distance greater 
than seven miles from the place where the ex- 
amination is taken, a sum not to exceed for each 
day 1 6 

To prosecutors and witnesses being constables paid 
by salary, if necessarily detained all night for the 
purposes of the examination, a sum for the night, 
not to exceed 2 

(The said allowances to prosecutors and wit- 
nesses being constables paid by salary, are 
to be conditional upon the same being ap- 
plicable for their personal benefit.) 
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To prosecutors and witnesses being constables neces- £ t. d, 
sarily travelling to the place of examination in 
discharge of anj police duty, there shall be allowed 
for mileage NiL 

(Unless the examining magistrate or magis- 
trates shall certify that there were special 
reasons for making an allowance, and shall 
specify the same upon their certificate, and 
then the same as other constables.) 

To prosecutors and witnesses being constables not 
attending the place of examination in discharge 
of a police duty, and entitled to be conveyed 
under 7 & 8 Vict. c. 85 (e), s. 12, and able to 
travel by railway, there shall be allowed mileage 
as follows : — 

To superintendents, inspectors, sergeants, and 
constables, the lowest amount per mile autho- 
rised by Act of Parliament for their convey- 
ance, and no larger sum ; 

To prosecutors and witnesses being constables 
able but not so entitled to travel, and not 
attending the place of examination on any 
police duty, there shall be allowed for mile- 
age, railway fare, the same as to ordinary 
witnesses ; 

To prosecutors, and witnesses being constables 
not able to travel by railway, and not at- 
tending the magistrate or magistrates on 
any police duty, for every mile beyond four 
miles each way they shall travel to reach 
the place of examination, a sum not to exceed 
each way 2d. ; 

To prosecutors and witnesses being constables, 
able partially to travel by railway, for every 
mile after the first four miles each way, in 
reaching such means of conveyance, a sum 
not to exceed 2d,y and railway fare as other 
constables. 

To prosecutors and witnesses not herein-before pro- 
vided for, resident in the city, borough, parish, 
town, or place where the examination is taken, 
or within a distance not exceeding two miles from 
such place, for their trouble and loss of time in 
so attending, there shall be allowed a sum for 
each day, not to exceed 1 

(f) The Railway Regulation Act, 1844. 
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If resident elsewhere and beyond the distance of £ 8, d. 
two miles, or if such prosecutors or witnesses shall 
be necessarily detained from home, for the purpose 
of the examination, more than four hours, a sum 
at the like discretion, not to exceed 1 6 

If they shall be necessarily detained from home more 
than six hours, then a sum at the like discretion, 
not to exceed 2 6 

When he or they shall reside at such a distance 
from the place of examination as to render it 
necessary that he or they shall sleep from home, 
then at the like discretion a sum for the night, 
not to exceed 2 6 

There may be allowed for mileage as follows : — 

If the prosecutor or witness reside at a greater 
distance than two miles from the place of ex- 
amination, and the whole or any portion of the 
journey can be performed by railway, second- 
class fare (/) for such whole, or portion of the 
journey, as the case may be ; and for a journey, 
or part of a journey, performed otherwise than 
by railway, a sum not to exceed per mile each 
way 3 

In pursuance of the power in me vested, I do make the follow- 
ing Bules and Eegulations as to the rates and scales of payment 
of costs, expenses, and compensations to be allowed, or ordered 
to be paid, under the said Act of the seventh year of the reign of 
King George the Fourth , and other the Acts of Parliament aforesaid, 
to prosecutors and witnesses attending courts of assize, oyer and 
terminer, jail delivery, general session of the peace, or any other 
courts having power to allow such costs, expenses, and compen- 
sation to prosecutors and witnesses, and persons attending such 
courts, in obedience to any recognizance or subpoena in cases of 
criminal prosecutions, for their trouble, loss of time, and travelling 
expenses in so attending. 

For the purpose aforesaid I do make, constitute, and appoint 
the following Eules and Itegulations ; (that is to say), there may 
be allowed: — 

To prosecutors and witnesses, being members of the £ «. d, 
profession of the law or of medicine, attending' to 
give professional evidence, but not otherwise, for 
their trouble, expenses, and loss of time, for each 
day they shall necessarily attend the Court to give 
professional evidence, a sum not to exceed 1 1 

(/) As to this allowance, see the Regulations of Deoember 21, 1895, 
printed at p. 263 below. 

B.B. S 
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For each night the same as ordinary witnesses, and £ «. d, 
for mileage a sum not to exceed, per mile each 
way 3 

To prosecutors and witnesses, being constables and 
paid by salary, if resident in the city, borough, 
town, or place, where such Court is held, or within 
a distance not exceeding two miles of such place, 
a sum, in the discretion of the Court, not to 
exceed for each day 1 

If resident elsewhere, and if they shall attend from 
a greater distance than two miles, a sum, in the 
discretion of the Court, for each day not to exceed 16 

To the same if they shall be necessarily detained all 
night for the purposes of the prosecution, a further 
sum for the night not to exceed (g)0 B 

If such prosecutors and witnesses shall be chief 
constables or superintendents attending from 
a distance greater than three miles, and they 
shall be necessarily detained all night for the 
purposes of the prosecution, instead of the 
foregoing allowances there may be allowed 
to them the same as ordinary witnesses. 

(The said allowances to prosecutors and wit- 
nesses, being constables paid by salary, are 
to be conditional on the same being applic- 
able to their personal benefit.) 
To prosecutors and witnesses, being constables who 
shall be entitled to be conveyed under the 7th & 
8th Vict. c. 85 (A), sect. 12, and able to travel by 
railway, there may be allowed for mileage as 
follows : — 

To superintendents, inspectors, sergeants, and 
police constables, the lowest amount per mile 
authorised by Act of Parliament for their 
conveyance, and no larger sum ; 
To prosecutors and witnesses, being constables 
not so entitled to travel, there may be allowed 
railway-fare the same as to ordinaiy wit- 
nesses ; 
To the same if paid by salaiy, and where they 
are not able to travel by railway, for every 
mile beyond four miles each way they shall 
travel to and return from the Court where 
the prosecution takes place, a sum not to 
exceed 2d, ; 

{g) This allowance was altered by the B^ulatioiuB of Febmary 14, 1863, 
printed at p. 261 below. 

(h) The Bailway Begulation Act, 1844. 
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To the same if paid by salary, when able £ s, d. 
partially to travel by railway, for every 
mile after the first four miles each way in 
reaching such means of conveyance, a sum 
not to exceed 2J., and railway-fare as other 
constables. 

To prosecutors and witnesses not herein-before pro- 
vided for, there may be allowed, for tbeir expenses, 
trouble, and loss of time in attending the Court 
where the prosecution takes place, per day, a sum 
not to exceed 3 6 

To the same, if entitled to mileage, for each night 
they may be necessarily detained from home for 
the purposes of the prosecution at any assizes, 
session of jail delivery, or session of oyer and 
terminer, a sum not to exceed 2 6 

To the same for each night they may necessarily be 
detained from home for the purposes of the pro- 
secution at a session of the peace 2 

To the same for mileage there may be allowed as 
follows : — 

If resident more than two miles from the Court 
where the prosecution takes place, if the 
whole or any portion of the journey can be 
performed by railway, second-class fare(t) 
for such whole or portion of the journey, as 
the case may be, and for a journey or part of 
a journey performed otherwise than by rail- 
way, per mile, each way, a sum not to exceed 3 

In computing the amount to be allowed for mileage, under 
any of the regulations herein contained, I do direct that no 
greater allowance be made than at the rate of Sd. per mile each 
way by the nearest available route. 

I also direct that no prosecutor or witness allowed for mileage 
under any of the regulations herein contained, shall be allowed 
for loss of time occasioned by his or her omission to avail him- 
self or herself of a public conveyance, if available. 

I further direct that no prosecutor or witness be allowed, 
under any of the regulations aforesaid for his attendance, loss 
of time, trouble, or expenses, in more than one case on the same 
day. 

I further direct that no constable paid by salary be allowed 
for railway-fare not actually paid. 



(t) Ab to this aUowance, see the Regpilations of December 21, 1895, 
printed at p. 263 below. 

s2 
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Exceptions. 

I do authorise * * [ Other provisions were substituted for 
this paragraph by the Regulations of February 14, 1863, printed 
at p, 261, beloxcJ] 

I do make the following Eegulations as to the compensation 
to be allowed in the cases of prisoners brought by writ of habeas 
corpus, or other lawful process, to give evidence for the pro- 
secution. 

To governors and officers of jails, in whose custody the 
prisoner is brought, as follows : — 

To a governor, for his loss of time, trouble, and £ f. d, 
expenses, in bringing up such prisoner, for each 

day he may attend, the sum of 12 

To other officers, for the same, the sum of 6 

And for mileage, a sum, in the discretion of the 

Court, not to exceed per mile each way 1 

Provided always, that the above allowances shall not be made 
to any jailer or officer charged with the custody of prisoners for 
trial, at the place where such prisoner shall be required to give 
evidence, in respect of the time such jailer or officer shall, by 
virtue of his office, be required to be there present. 

I authorise the following payments to be made to attorneys 
for the prosecution, giving evidence, over and above the allow- 
ances so made to them as atix)meys : — 

Such attorneys may be allowed a sum, not ex- £ t. d. 

ceeding 6 8 

If, in the opinion of the proper officer of the 

Court, such evidence was necessary, and saved 

the attendance of another witness. 

And whereas it may become necessary * * * [^Other pro^ 
visions tcere substituted for this paragraph by the Regulations of 
February 14, \^Q^^ printed below A 

"Whenever an interpreter shall be employed to interpret on 
the part of the prosecution, it shall be competent for the Court 
before whom such interpreter shall be so employed to make him. 
such allowances as to such Court shall seem reasonable : Pro- 
vided always, that this regidation is not to interfere with any 
regulations in force (where such now exist) for the remuneration 
of interpreters. 

In case of the illness or inability of any prosecutor or vritneas 
to travel without some special means of conveyance, it shall be 
lawful for the Court to depart from the foregoing rates of allow- 
ances, and to make such other allowances as the justice of the 
ease shall require. 

Under the circumstances herein specified under the head of 
exceptions, I authorise a departure from the Bules and Regula- 
tions herein contained, as well by the examining magistrate or 
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magistrates as by the Courts herein mentioned, except only in 
the case of an attorney for the prosecution giying evidence : 
Provided always, that whenever any allowances, herein- before 
authorised under the head of exceptions, shall have been made, 
the circumstances under which the general rate of allowances 
shall be departed from shall in all cases be fully specified by the 
proper officer of the Court, or magistrate, upon the document by 
which such allowances shall be authorised. And, lastly, I do 
order * * [^The remainder of these Regulations were annulled 
hy the Regulations of February 27, 1895, printed at p. 262, helowJ] 
Given under my hand at Whitehall, the ninth day of February, 
one thousand eight hundred and fifty-eight. 

G. Gbey. 



Beoulations, bated Febbitaby 14, 1863. 

Whereas on the 9th day of February, 1858, I, the Eight 
Honourable Sir George Grey, one of Her Majesty's Principal 
Secretaries of State, did, under and by virtue of the provisions 
of a certain Act, made and passed in the fifteenth year of the 
reign of Her present Majesty, entitled ** An Act to amend the 
law relating to the Expenses of Prosecutions, and to make 
further Provision for the Apprehension and Trial of OflPenders 
in certain cases" {k)^ make certain Eides and Begulations (/) as 
to the rates and scales of payment of the costs, expenses and 
compensations therein referred to ; and whereas it appears to 
me to be desirable and expedient that certain of the said Begu- 
lations shall be altered, that is to say, that — 

To prosecutors and witnesses, being constables and paid by 
salary, if they shall necessarily be detained all night, for the 
purposes of the prosecution, there shall be allowed a sum for the 
night not to exceed at assizes 2s, Qd., at sessions 2«., instead of 
the sum of 2s. allowed by the regulation of the 9th February, 
1858 (/), for detention all night at either assizes or sessions. 

And further, that in lieu of the words (under the head of 
** exceptions "), "I do authorise payment to the officer of a 
gaol, whose duties require his attendance in the Court where 
the prosecution takes place for giving evidence on a former 
conviction, a sum not to exceed 3*. 6c?." there shall be inserted 
the following words : — 

" I do authorise payment to a governor of a gaol attending to 
prove a former conviction in any Court, not being within the 
county, riding, town, borough, or other jurisdiction in which the 
gaol of which he is governor is situate, a sum for each day not 
to exceed Is, And when such governor shall be detained aU 

(k) The Criminal Justice Administration Act, 1851 (14 & 15 Viot. o. 55). 
{I) Printed at p. 263 below. 
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night for such purpose, he shall receive, in addition, for the 
night's detention the same allowance as other witnesses.'^ 

When the attendance of any other officer of the gaol is re- 
quired for such purpose in any Court, not being within the 
county, riding, town, borough, or other jurisdiction in whidi 
the gaol of which he is such officer is situate, I do authorise the 
payment to him of a sum not to exceed 3«. 6d. per day, and if 
detained aU night, the same sum in addition as that allowed to 
other witnesses. 

I do authorise payment to the officer of a gaol whose duties 
require his attendance in the Court where the prosecution takes 
place, for giving evidence of a former conviction, a sum not to 
exceed Ss. 6d. 

And further, also, that in lieu of the words, " And whereas it 
may become necessary, &c., &c., &c.," there shall be inserted the 
following words : — 

^* And whereais it may become necessary in certain cases that 
persons, unacquainted with the facts to be given in evidence 
upon the prosecution, may be required to attend as witnesses, in 
order to state their opinion on matters as to which such opinion 
is admissible in evidence, and it is reasonable in such cases that 
the foregoing rates of allowance should be departed from, I 
hereby direct that the allowances to be made to such persons 
shall be subject to the decision of the Court before which such 
persons may be examined, which may direct such allowances as 
to such Court may appear reasonable." 

Finally, I do direct that the foregoing altered Regulations 
shaU take effect and be in force in all places where the Eegula- 
tions made by me on the 9th day of February, 1858 (m), now are 
(or hereafter shall be) in force. 

Gtiven under my hand at Whitehall, this 14th day of 
February, 1863. 

G. Gbby. 

Regulations, dated Fbbruabt 27, 1895. 

I, the Eight Honourable Herbert Henry Asquith, one of Her 
Majesty's Principal Secretaries of State, do hereby in pursuance 
of the powers vested in me by sect. 5 of the Act 14 & 15 Vict, 
c. 55 (n), make the following regulation as to the costs, expenses, 
and compensations to be allowed to prosecutors, witnesses, and 
others in criminal prosecutions : — 

The regulations made by the Bight Honourable Sir George 
Grey by virtue of the aforesaid Act on the 9th day of February 
1858 (m), shall be altered by the omission of all the words in the 
last paragraph thereof from ** And lastly, 1 do order " down to 
" herein contained " ; and the scale of allowances authorized bj 

(m) Printed at pp. 264—261 above. 

{n) The OrimiBai Justice Administration Act, 1851 (14 & 16 Vict. c. 66). 
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the said regulations of Sir George Grej, as amended by the 
regulations bearing date the 14th day of February 1863 (o), shall 
be binding on all Courts and persons whomsoever. 

Oiven under my hand at Whitehall, this 27th day of 
February, 1895. 

h. h. asquith. 

Eeoulations, dated Deoehbeb 21, 1895. 

I, the Bight Honourable Sir Matthew White Bidley, one of 
Her Majesty's Principal Secretaries of State, in pursuance of 
the powers vested in me by sect. 5 of the Act 14 & 15 Vict. 
c. 55 (n), make the following regulation as to the costs, expenses, 
and compensation to be allowed to prosecutors, witnesses, and 
others in criminal prosecutions : — 

Whenever by the existing regulations a prosecutor or a witness 
may be allowed a second-class railway fare, and on the line of 
railway by which he has travelled to attend the court at which 
his evidence is required, second-class carriages are not provided, 
then he shall be allowed third-class railway fare in lieu thereof. 

Given under my hand at Whitehall on the 21st day of 
December, 1895. 

M. W. Ridley. 

Obder, dated Septembeb 7, 1896. 

I, the Bight Honourable Sir Matthew White Ridley, one of 
Her Majesty's Principal Secretaries of State, do, in pursuance of 
the powers vested in me by sect. 5 of the Act 14 & 15 Vict. 
c. 55, make the following regulation respecting ^ the costs 
expenses, and compensations to be allowed to witnesses in 
criminal prosecutions : — 

To every witness, being a constable paid by salary, who shall 
attend any court of assize, oyer and terminer, gaol delivery 
general sessions of the peace, or other similar court for the 
purpose of giving evidence of a previous conviction charged 
against a prisoner, and who shall have been necessiuily 
absent from home for one night or more for that purpose 
there may be allowed a sum not exceeding the amount 
which he would be entitled to receive under the regulations 
of the police force of which he is a member for a like 
absence upon duty, and in addition a sum for travellinir 
expenses not exceeding that to which he would be entitled 
by the regulations of his force for a like journey undertaken 
in the service of that force. 

Given under my hand at Whitehall, this 7th dav of 
September, 1896. ^ 

M. W. Ridley. 

(o) Piinted at p. 261 above. 
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Criminal Procedure. 
Costs and Expenses. 



EEGULATI0N8 

Made by the Secretabt of State, dated April 3, 1900, as to 
THE Costs, Expenses and Compensation to Witnesses nr 
Ckiminal Prosecutions. 

I, the Right Honourable Sir Matthew White Ridley, Baronet, 
one of Her Majesty's Principal Secretaries of State, in pursuance 
of the powers vested in me by sect. 5 of the Act 14 & 15 Vict., 
c. 55, make the followiDg Regulation as to the costs, expenses 
and compensation to be allowed to persons attending as witnesses 
in criminal prosecutions : — 

The Regulations made by the Right Honourable Sir G. Grey, 
by virtue of the aforesaid Act, on the 9th day of February, 1858, 
shall be altered by the omission of aU the words at the beginning 
of the paragraph thereof marked "Exceptions" from "I do 
authorize payment to the officer of a jail " down to " be required 
to be there present." 

And the Regulations made by the Right Honourable Sir G. 
Grey, by virtue of the same Act, on the 14th day of February, 
1863, shall be altered by the omission of all the words in the 
third and following paragraphs thereof, from " And further that 
in lieu of the words " down to " a sum not to exceed 3;. 6(/.," at 
the end of the sixth paragraph. 

Given under my hand at Whitehall this 3rd day of April, 
1900. 

M. W. Ridlet. 
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CROWN OFFICE RULES, 1886. 

The following Orders and Rules may be cited as the Crown 
Office Rules, 1886. They shall come into operation on 
the 28th day of April 1886, and shall also apply, so far as 
maybe practicable (imless otherwise expressly provided), 
to all proceedings taken on or after that day in all 
matters then pending. 

1 . All existing rales or practice on the Crown side inconsistent 
with these Rules are hereby repealed, and the following Rules 
shall henceforth be in force. 

2. No order or rule annulled by any former order shall be 
revived by any of these Rules, unless expressly so declared, and 
where no other provision is made by these Rules, the present 
procedure and practice remain in force. 

Custody of Records. 

3. The Queen's coroner and attorney, and the master of the 
Crown Office, Queen's Bench Division, shall have the care and 
custody of the records and other proceedings on the Crown side. 

Date of Proceedings. 

4. Every order and other proceeding on the Crown side shall 
be dated of the day of the week, montii, and year on which the 
same was made, unless the Court or a judge shall otherwise 
direct, and shall take effect accordingly. 

Affidavits. 

5. Order XXXVIII. (affidavits) of the Rules of the Supreme 
Court 1883, shall, as far as it is applicable, apply to all civil 
proceedings on the Crown side. 
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The following Bales shall apply to all proceedings on the 
Crown side. 

6. Upon any motion or summons evidence may be g^ven by 
affidavit ; but the Court or a judge may, on the application of 
either party, order the attendance for cross-examination of the 
person making any such affidavit. 

7. Affidavits used on the Crown side shall be intituled '* In the 
" High Court of Justice, Queen's Bench Division." 

8. Affidavits shall be confined to such facts as the witness is 
able of his own knowledge to prove, except on interlocutoiy 
motions, on which statements as to his belief, with the grounds 
thereof, may be admitted. The costs of every affidavit which 
shall unnecessarily set forth matters of hearsay, or argumentative 
matter, or copies of or extracts from documents, shall be paid by 
the party filing the same. 

9. Affidavits sworn in England shall be sworn before a judge, 
district registrar, commissioner to administer oaths, first or second 
class clerk in the Crown Office Department, or officer empowered 
under the Bules of the Supreme Court to administer oaths. 

10. Every commissioner to administer oaths shall express the 
time when, and the place where, he shall take any affidavit or 
recognizance ; otherwise the same shall not be admitted to be 
filed without the leave of the Court or a judge; and every such 
commissioner shall express the time when, and the place where, 
he shall do any other act incident to his office. 

11. All affidavits, declarations, affirmations, and attestations of 
honour in causes or matters depending on the Crown side may 
be sworn and taken in Scotland or Ireland or the Chann^ 
Islands, or in any colony, island, plantation, or place under the 
dominion of Her Majesty in foreign parts, before any judge, 
court, notary public, or person lawfully authorised to administer 
oaths in such country, colony, island, plantation, or place 
respectively, or before any of Her Majesty's consuls or vice- 
consuls in any foreign parts out of Her Majesty's dominions ; 
and the judges and other officers of the High Court shall take 
judicial notice of the seal or signature, as the case may be, of 
any such court, judge, notary public, person, consul, or vice- 
consul, attached, appended, or subscribed to any such affidavits, 
affirmations, attestations of honour, declarations, or to any other 
document. 

12. Every affidavit shall be drawn up in the first person, and 
shall be divided into paragraphs, and every paragraph shall be 
numbered consecutively, and as nearly as may be shall be 
confined to a distinct portion of the subject. Every affidavit 
shall be written or printed book wise. No cost shall be allowed 
for any affidavit or part of an affidavit substantially departing 
from this rule. 

13. Every affidavit shall state the description and true plaoe 
of abode of the deponent. 
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14. In every affidavit made by two or more deponents the 
names of the several persons making the affidavit shall be 
inserted in the jurat, except that if the affidavit of all the 
deponents is taken at one time by the same officer it shall be 
sufficient to state that it was sworn by both (or all) of the 
" above-named " deponents. 

15. Every affidavit used on the Crown side shall be filed in 
the CJrown Office Department of the Central Office. There shall 
be indorsed on eveiy affidavit a note showing on whose behalf it 
is filed, and no affidavit shall be filed or used without such note, 
unless the Court or a judge shall otherwise direct. 

16. The Court or a judge may order to be struck out from any 
affidavit any matter which is scandalous, and may order the costs 
of any application to strike out such matter to be paid as between 
solicitor and client. 

17. No affidavit having in the jurat or body thereof any inter- 
lineation, alteration, or erasure shall without leave of the Court 
or a judge be read or made use of in any matter depending in 
Court unless the interlineation or alteration (other than by 
erasure) is authenticated by the initials of the officer taking the 
affidavit, or if taken at the Crown Office Department, either by 
his initials or by the stamp of that office, nor in the case of an 
erasure, unless the words or figures appearing at the time of 
taking the affidavit to be written on the erasure are re-written 
and signed or initialled in the margin of the affidavit by the 
officer taking it. 

18. Where an affidavit is sworn by any person who appears to 
the officer taking the affidavit to be illiterate or blind, the officer 
shall certify in the jurat that the affidavit was read in his pre- 
sence to the deponent, that the deponent seemed perfectly to 
understand it, and that the deponent made his signature in the 
presence of the officer. No such affidavit shall be used in 
evidence in the absence of this certificate, unless the Court or a 
judge is otherwise satisfied that the affidavit was read over to and 
appeared to be perfectly understood by the deponent. 

19. The Court or a judge may receive any affidavit sworn for 
the purpose of being used in any cause or matter, notwithstand- 
ing any defect by misdescription of parties or otherwise in the 
title or jurat, or any other irregularity in the form thereof, and 
may direct a memorandum to be made on the document that it 
has been so received. 

20. In cases in which by the present practice an original 
affidavit is allowed to be used, it shall before it is used be stamped 
with a proper filing stamp, and shall at the time when it is used 
be delivered to and left with the proper officer in Court or in 
chambers, who shall send it to be filed. An office copy of an 
affidavit may in all cases in which a copy is admissible be used, 
the original affidavit having been previously filed, and the copy 
duly authenticated with the seal of the office. 
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21. No affidavit shall be sufficient if sworn before the solicitor 
acting for the party on whose behalf the affidavit is to be nsed, 
or before any agent or correspondent of such solicitor, or before 
the party himself. 

22. Any affidavit which would be insufficient if sworn before 
the solicitor himself shall be insufficient if sworn before his clerk 
or partner. 

23. Where a special time is limited for filing affidavits, no 
affidavit filed after that time shall be used, unless by leave of the 
Court or a judge. 

24. Except by leave of the Court or a judge no order made ex 
parte in Court fotmded on any affidavit shall be of any force, 
unless the affidavit on which the application was made was 
actually made before the order was applied for, and produced or 
filed at the time of making the motion. 

25. Upon motions founded upon affidavits, either party may 
apply to the Court or a judge for leave to make additional 
affidavits upon any new matter arising out of the affidavits of the 
opposite party ; but no additional affidavits shall be used except 
such leave shall have been first obtained. 

26. No person shall be allowed to show cause against an 
order ni>t, unless he shall have previously obtained office copies 
of such order and of the affidavits upon which it was granted. 

27. Affidavits of service shall state when, where, and how and 
by whom, such service was efitected. 

Certioram. 

28. Every application for a writ of certiorari^ or for an order 
to remove an indictment found at the assizes into the Queen's 
Bench Division, at the instance of any person other than the 
Attorney-General on behalf of the Crown, shall, during the 
sittings, be made to a Divisional Court of the said division by 
motion for an order nisi to show cause, and in the vacation or 
when there is no sittiog of a Divisional Court to a judge at 
chambers for a summons to show cause ; Provided that where, 
from special circumstances, the Court or a judge may be of 
opinion that the writ should issue forthwith, the order may be 
made absolute, or an order be made in the first instance, either 
ex parte or otherwise, as the Court or judge may direct. 

29. No indictment, except indictments against bodies corporate 
not authorised to appear by solicitor in the Court in which the 
indictment is preferred, shall be removed into the Queen's Bench 
Division either at the instance of the prosecutor or of the defen- 
dant (other than the Attorney- General acting on behalf of the 
Crown), unless it be made to appear to the Court or a judge 
by the party applying that a fair and impartial trial of the case 
cannot be had in the Court below, or that some question of law 
of more than usual difficulty and importance is likely to arise 
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upon the trial, or that a view of the premises in respect whereof 
any indictment is preferred, or a special jury, may be required 
for a satisfactory tiial of the same. 

30. No writ of certiorari for the removal of an indictment, or 
order to remove an indictment found at the assizes, shall be 
allowed by the Court to whom it may be directed, unless the 
person (other than the Attorney-General acting on behalf of the 
Crown and the prosecutor of an indictment against a body corpo- 
rate) at whose instance it has been issued shall have entered 
into a recognizance by himself, if he is the prosecutor, with suf- 
iicient sureties, conditioned on the return of such writ to make 
up the record, and give notice of trial and proceed to trial of the 
indictment at the next assizes to be held for the county wherein 
the indictment was f oimd, or if in London or Middlesex forth- 
with at the sittings of the High Court of Justice, and to pay the 
costs of the defendant subsequent to the removal of the indict- 
m.ent, if he be acquitted; and if the party removing is the 
defendant, until he shall have entered into a recognizance with 
sufficient sureties couditioned to appear and plead (and in cases 
of felony in open Court) to the said indictment, and give notice 
of trial, and proceed to trial of the indictment at the next assizes 
to be held for the county wherein the indictment was found, or 
if in London or Middlesex forthwith at the sittings of the High 
Court of Justice, and personally to appear from day to day at 
the trial of such indictment, and if necessary in the Queen's 
Bench Division of the High Court of Justice, and not depart 
till he shall be discharged by the Court, and to pay the costs of 
the prosecution subsequent to the removal of the indictment, if 
the defendant or any of the defendants if more than one be 
convicted. 

31. If the person at whose instance any writ of certiorari for 
the removal of an indictment, or order to remove an indictment 
found at the assizes, shall have been awarded, shall not before 
the allowance thereof enter into a properly conditioned recog- 
nizance, the Court to which such writ or order may be directed 
shall proceed to the trial of the indictment, as if such writ or 
order had not been awarded. 

32. All recognizances to be entered into for the allowance of 
any writ of certiorari, or order to remove an indictment found 
at the assizes, or any writ of certiorari for the removal of any 
order, conviction, inquisition, or other proceeding removed 
thereby, shall be certified into the Queen's Bench Division with 
the writ of certiorari or order of removal. 

33. No writ of certiorari shall be granted, issued, or allowed 
to remove any judgment, order, conviction, or other proceeding 
had or made by or before any justice or justices of the peace of 
any county, city, borough, town corporate, or liberty, or the 
respective general or quarter sessions thereof, unless such writ 
of certiorari be applied for within six calendar months next after 
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such judgment, order, conviction, or other proceeding shall be 
BO had or made, and unless it be proved by affidavit that the 
party suing forth the same has given six days* notice thereof in 
writing to the justice or jiistices, or to two of them, if more than 
one, by and before whom such judgment, order, conviction, or 
other proceedings shall be so had or made, in order that such 
justice or justices, or the parties therein concerned, may show 
cause, if he or they shall so think fit, against the granting, 
issuing, or allowing such writ of certiorari. 

34. No special case stated by a Court of general or quarter 
sessions for obtaining the judgment or determination of the 
High Court upon any order or other determination of a Court 
of general or quarter sessions shall be filed at the Crown Office 
Department after the expiration of six calendar months from the 
making of such order or determination, except by leave of the 
Court on special circumstances being shown, eidier before or after 
the expiration of such six months. 

35. No order for the issuing of a writ of certiorari to remove 
any order, conviction, or inquisition, or record, or writ of habeas 
corpus ad subjiciendum shall be granted where the validity of any 
warrant, commitment, order, conviction, inquisition, or record 
shall be questioned, unless at the time of moving a copy of any 
such warrant, commitment, order, conviction, inquisition, or record, 
verified by affidavit, be produced and handed to the officer of the 
Court before the motion be made, or the absence thereof accounted 
for to the satisfaction of the Court. 

36. No writ of certiorari shall be allowed to remove any judg- 
ment, order, or conviction given or made by justices, unless the 
party (other than the Attorney- General acting on behalf of the 
Crown) prosecuting such certiorari, before the allowance thereof, 
shall enter into a recognizance with sufficient sureties before one 
or more justices of the county or place or at their general or 
quarter sessions, where such judgment or order shall have been 
given or made, or before any judge of the High Court in the sum 
of 50/., with condition to prosecute the same at his own costs and 
charges with effect, without any wilful or affected delay, and to 
pay the party in whose favour or for whose benefit such judg- 
ment, order, or conviction shall have been given or made, within 
one month after the said judgment, order, or conviction shall be 
confirmed, his full costs and charges, to be taxed according to 
the course of the Court where such judgment, order, or convic- 
tion shall be confirmed, and in case the party prosecuting such 
certiorari, shall not enter into such recoraizance, or shall not 
perform the conditions aforesaid, it shall be lawful for the said 
justices to proceed and make such further order for the benefit 
of the party for whom such judgment shall be given, in euxsh 
manner as if no certiorari had been granted. 

37. When cause is shown against an order nisi for a certiorari 
to remove any judgment order or conviction upon which no 
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special case has been stated, given or made by justices of the 
peace for the purpose of quashing such judgment order or con- 
Tiotion, the IHvisional Court, if it shall think fit, may make it a 
part of the order absolute for the certiorari that the judgment 
order or conviction shall be quashed on return without further 
order, and in such case no such recognizance as is required by 
Kule 36 shall be necessary, and a memorandum to that efEect 
shall be endorsed by the proper officer upon the issuing of the 
writ of certiorari, 

38. No special case stated upon any order, or other determina- 
tion of a Court of general or quarter sessions shall be filed at the 
Crown Office Department, unless the party proceeding upon such 
special case shall enter into a recognizance as provided by 
Bule 36, and in default thereof the justices may proceed as in 
that rule provided. 

39. In all civil causes or matters, which shall have been re- 
moved by certiorari, or in respect of which a special case shall 
have been stated, the recognizance shall be conditioned as 
regards costs to pay such costs, if any, as the Court shall order. 

40. No objection on account of any omission or mistake in 
any judgment or order of any justice of the peace, Court of 
summary jurisdiction, or Court of general or quarter sessions, 
brought up upon a return to a writ of certiorari and filed at the 
Crown Office Department, shall be allowed, unless such omission 
or mistake shall have been specified in the order for issuing such 
certiorari. 

41. Every writ of certiorari for removing an indictment from 
the Central Criminal Court shall specify the county or jurisdic- 
tion in which the same shall be tried, and a jury shall be sum- 
moned and the trial proceed in the same manner in all respects 
as if the indictment had been originally preferred in that county 
or jurisdiction. 

42. An application for an order that an indictment or inquisi- 
tion removed into the Queen's Bench Division shall be tried at 
the Central Criminal Court, or a motion to remove an indictment 
or inquisition by certiorari into the Central Criminal Court for 
trial under 19 Yict. c. 16, shall, during the sittings, be made to 
the Queen's Bench Division by motion for an order nisi ; and in 
the vacation, when there is no sitting of a Divisional Court, to a 
judge at chambers for a summons ; and the order may be made 
absolute or granted upon such terms as to recognizance or other- 
wise as the Court or judge may consider reasonable. 

iNDIOrMENTS AlO) IlTPOB^CATIONS. 

43. Every indictment found by the grand jury in the Queen's 
Bench Division may, if necessary, be certified to a judge, in order 
that such judge may (if he thinks proper) immediately issue his 
warrant for the apprehending of the defendant. 
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44. If any defendant in any indictment or information depend- 
ing in the Queen's Bench Division shall be committed to prison, 
and detained for want of bail for his appearance, to such indict- 
ment, or information, for the space of one calendar month next 
following such commitment, and the prosecutor of such indictment 
or information shall not proceed within that time, such defendant 
shall after the expiration thereof be discharged by order of the 
Court or a judge upon entering a common appearance to the 
said indictment or information (unless good cause shall be shown 
to the contrary) ; eight days' notice shall be given by the defen- 
dant or his solicitor of his intention to apply for such order. 

45. If any such defendant shall be convicted upon any such 
indictment or information as in the last preceding rule mentioned, 
and shall be afterwards committed or detained for want of bail, 
the prosecutor shall cause him to be brought up for judgment 
within eight days after the time limited by Bule 1 66 for moving 
for a new trial if the Court be then sitting, and if the Court be 
not sitting, within the first eight days of the sittings next after 
that in which the trial was had, and in default of his so doing 
within that time, or within such further time as may have been 
granted by the Court or a judge for that purpose, the defendant 
ma}' on application to the Court be discharged on his own 
recognizance. 

46. With the exception of ex-offido informations filed by the 
Attorney- General on behalf of the Crown no criminal informa- 
tion or information in the nature of a quo warranto shall be 
exhibited, received, or filed at the Crown Office Department 
without express order of the Queen's Bench Division in open 
Court, nor shall any process be issued upon any information 
other than an ex-officio information, until the person procuring 
such information to be exhibited shall have filed at the Crown 
Office Department a recognizance in the penalty of 50/. effectually 
to prosecute such information and to abide by and observe such 
orders as the Court shall direct, such recognizance to be entered 
into before the Queen's coroner and attorney or the master of 
the Crown Office, or a justice of the peace of the county, borough, 
or place in which the cause may have arisen. 

47. No application shaU be made for a criminal information 
against a justice of the peace for misconduct in his magisterial 
capacity imless a notice containing a distinct statement of the 
grievances, or acts of misconduct complained of, be served per- 
sonally upon him, or left at his residence, with some member of 
his household, six days before the time named in it for making 
the ap[)lication. 

48. The application for a criminal information shall be made 
to a Divisional Court by a motion for an order ntVt, within a 
reasonable time after the offence complained of, and if the appli- 
cation be made against a justice of the peace for misconduct in 
his magisterial capacity, the applicant must depose on affidavit 
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to Ilia belief that the defendant was actuated by corrupt motives, 
and farther, if for an unjust conviction, that the defendant is 
innocent of the charge. 

49. If the prosecutor on any information not ex-officio does 
not proceed to trial within a year after issue joined, or if the 
prosecutor causes a nolle prosequi to be entered, or if the defen- 
dant be acquitted, (unless the judge at the time of trial certifies 
that there was reasonable cause for the information,) the Court, 
on motion for the same, may award the defendant his costs to the 
amount of the recognizance entered into by the prosecutor on 
filing the information. 

50. If on any indictment in the Queen's Bench Division, or 
information by a private prosecutor, for the publication of any 
defamatory libel judgment shall be given for the defendant, he 
shall be entitled to recover from the prosecutor the costs sus- 
tained by the said defendant by reason of such indictment or 
information, and upon a special plea of justification to such 
indictment or information, if the issue be found for the prose- 
cutor, he shall be entitled to recover from the defendant the 
costs sustained by the prosecutor by reason of such plea. 

Appearance to Indictment, Inpoemation, and Inquisition. 

83. A defendant to any indictment, information, or inquisition 
in the Queen's Bench Division, or removed into the said division 
by writ of certiorari or otherwise, must enter or cause to be 
entered in a book at the Crown Office an appearance to such 
indictment, information, or inquisition ; except that in treason or 
felony the defendant must appear in person in open court unless 
the Court or a judge shall order that the defendant be at liberty 
to appear and plead by solicitor, in which case the appearance 
may be entered as above stated. 

84. If an indictment has been removed at the instance of the 
defendant, the prosecutor may draw up an order at the Crown 
Office to be served upon such defendant or his solicitor to appear, 
plead, and try according to the conditions of the recognizances 
entered into on removing such indictment. 

85. In case such defendant shall not so appear, plead, and try, 
application may be made to the Court to estreat the recognizances 
so entered into, and for a writ of procedendo to carry back tho 
indictment to the court from whence it came ; or if such writ of 
procedendo be not applied for, the Court or a judge, upon a 
certificate of one of the officers of the Crown Office of such 
default, may issue a warrant as provided in Eule 87. The cer- 
tificate may be in the Form No. 40, or to the like effect. 

86. As against any defendant to any indictment, information, 
or coroner's inquisition other than a defendant at whose instance 
a writ of certiorari may have been awarded to remove such 
indictment or inquisition, the prosecutor may obtain a certificate 

B.R. T 
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from one of the officers of the Crown Office of an indictment, 
information, or coroner's inquisition having been filed. The 
certificate may be in the Form No. 41 or 42, or to the like effect. 

87. Upon production of such certificate to a judge, such 
judge may, if necessary, issue a warrant under his hand to 
apprehend the defendant and cause him to be brought before 
mm or some other judge, or before a justice of the peace, to be 
dealt with according to law ; the warrant may be in the Form 
No. 43 or 44, or to the like effect. 

88. If it be proved upon oath before such judge or justice of 
the peace that the person apprehended and brought before him. 
is the person charged and named in such indictment, information^ 
or inquisition, such judge or justice of the peace shall without 
further inquiry or examination commit him to prison by a 
warrant, which may be in the Form No. 45, or to the like effect, 
or admit him to bail. 

Provided that nothing in these Eules shall affect the jurisdic- 
tion of a judge to admit any defendant to bail whether in felony 
or misdemeanour at any time after committal and before con- 
viction if he shall in his discretion so think fit. 

89. When an indictment has been removed into the Queen's 
Bench Division, and the defendant has previously been held to 
bail in the court below, the judge shall not issue his warrant 
under the last preceding Hide unless special circumstances be 
shown upon affidavit, such as it being known to be his intention 
to abscond. 

90. When any information is filed and the defendant is under 
terms to appear immediately and does not enter an appearance, 
the prosecutor may serve a notice upon the defendant to appear 
within five days, and in default of appearance may move the 
court ex parte for leave to enter an appearance for hun, or if the 
notice was personally served for an attcichment. 

91. If the defendant on any indictment or inquisition for mis- 
demeanour, or information, wishes to avoid arrest upon a warrant, 
he may give 24 hours' notice of bail to the prosecutor, and enter 
into a recognizance before a judge or justice of the peace with 
sufficient surety or sureties to appear and answer the indictment, 
inquisition, or information, and personally appear at the trial, 
and on the return of the postea if it be necessary, and so from 
day to day, and not depart without leave of the Court. 

92. If the defendant be taken on a warrant he shall give 24 
hours' notice of bail, and enter into a recognissance as in the last 
preceding rule mentioned before he can be discharged. 

93. If any defendant to an indictment or inquisition for mis- 
demeanour, or information, shaU be detained in any prison for 
want of bail, the prosecutor of any such indictment, inquisition, 
or information, may cause a copy thereof to be delivered to the 
gaoler of the prison for such defendant, with a notice endorsed 
thereon that if the defendant do not wiliiin eight days after such 
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delivery cause an appearance and a plea or demurrer to be 
entered to such indictment, inquisition, or information, an ap- 
pearance and plea of not giiilty will be entered for him ; and if 
the defendant do not enter such appearance and plea or demurrer 
within eight days from the delivery of such copy of the indict- 
ment, inquisition, or information and notice, the prosecutor, 
upon filing an affidavit of the delivery of such copy and notice 
endorsed thereon to the keeper or gaoler as aforesaid, may cause 
ah appearance and plea of not guilty to be entered to the indict- 
ment, inquisition, or information for the defendant, and proceed- 
ings shaU be had thereon as if the defendant himself had duly 
appeared and entered such plea. 

94. When any indictment has been found in, or removed into 
the Queen's Bench Division at the instance of the prosecutor, or 
of one or more of several defendants, the prosecutor may, instead 
of applying for a warrant under Eules 85, 86, 87, issue a writ of 
venire facias against such defendants as are not parties to the 
removal of the indictment, or defendants under recognizance to 
answer, or in the case of an information may issue either a 
subpcena to answer, or a venire facias if it is intended to proceed 
to outlawry. 

95. If the defendant does not appear within four days after 
the day named in the subpcena to answer, the prosecutor upon 
filing an affidavit of due service of the subpcsna to answer may 
issue a writ of attachment. 

96. If a defendant fails to appear within four days after the 
sheriff has returned to the Court on the venire facias that he has 
summoned the defendant, the prosecutor may issue a writ of dis- 
tringas. 

97. If a defendant fails to appear within four days after the 
sherifiP has returned to the Court that he has distrained the lands 
and chattels of the defendant, the prosecutor may issue a writ of 
capias ad respondendum, and if necessary further proceed to out- 
lawry as hereinafter provided by these Eules ; provided always, 
that in felony, if the defendant has not been admitted to bail, the 
prosecutor may issue a writ of capias in the first instance. 

98. The process against a body corporate, or inhabitants of a 
county, borough, parish, or place, to compel an appearance shall 
be by writs of venire facias and distringas. If such defendants 
do not appear within four days after the sheriff has returned 
that he has distrained the defendants' land and chattels, alias 
and pluries writs of distringas may be issued with such increased 
amounts upon each succeeding writ as the Court or a judge may 
order. 

Bail. 

1 22. Applications for bail in felony or misdemeanour where the 
party is in custody shall be in the first instance by summons 

t2 
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before a judge at chambers for a writ of habeas carpus^ or to 
show cause why the defendant should not be admitted to baU. 
either before a judge at chambers or before a justice of the 
peace, in such an amount as the judge may direct. 



Beoognizances. 

123. Every recognizance acknowledged on the removal of an 
indictment, order, or other proceeding, or to prosecute any 
information granted by the Queen's Bench Division, or for the 
appearing or answering of any party in the said division, or for 
good behaviour, or for any other purpose, shall after the acknow- 
ledgment thereof be transmitted to the Crown OflELce and filed 
there. 

124. No recognizance shall henceforth be forfeited, estreated, 
or put upon the estreat roll without the order of the Court or a 
judge, nor unless an order or notice shall have been previously 
served upon the parties by whom such recognizances shall have 
been given, calling upon them to perform the conditions thereof, 
and no default shall be considered to be made in performing the 
conditions of a recognizance by reason of the trial of any indict- 
ment or presentment or the argument of any order or conviction 
or other proceeding having stood over where such indictment has 
been made, a remanet or such indictment or order has stood 
over by order of the Court, or by consent in writing of the 
parties. 

125. Every recognizance to appear and answer to any indict- 
ment found in the Queen's Bench Division or removed into the 
same, or to any ex-officio or criminal information, shall, unless 
the Court or a judge shall by order dispense therewith, contain, 
besides any other condition which may be imposed, a condition 
that the defendant shcQl personally appear from day to day on 
the trial of such indictment or information, and not depart until 
he shall be discharged by the Court before whom such trial shall 
be had. 

126. Whenever it has been made to appear to the Court or a 
judge that a party has made default in peiJorming the conditions 
of any recognizance, into which he has entered, filed in the 
Crown Office, the Court or a judge upon notice to the defendant 
and his sureties, if any, may order such recognizance to be 
estreated into the Exchequer without issuing any writ of scire 
facias, 

Pleadjqtgs. 

(A.) — Pleadings on Indictment ^ Information^ or Inquisition, 

128. Every pleading other than a plea of guilty or not guilty 
to an indictment, information, or inquisition shall be intituled : 



CROWN OFFICE RULES, 1886. 277 

'' In the Higli Court of Justice, Queen's Bench Dinsion,'* and 
shall be dated of the day of the month and the year when the 
same was pleaded, and shall bear no other time or date. It shall 
be written or printed on paper, and a copy shall be delivered to 
the opposite party and be filed at the Crown Office. 

129. All the proceedings shall be entered on the record made 
up for trial, and on the judgment roll, under the date of the 
month and year when the same respectively took place, and 
without reference to any other time or date, unless otherwise 
specially ordered by the Court or a jud^e. 

130. Every special plea or demurrer shall be in writing, and if 
settled by counsel signed by him, and if not so settled shall be 
signed by the solicitor or the party if he defends in person. 

131. One order only to plead, reply, rejoin, join in demurrer 
or in error, or plead subsequent pleadings in all prosecutions 
by way of indictment, inquisition, or information shall be given, 
and such order may be drawn up and served as well during the 
sittings as in vacation; and every such order shall expire as 
follows, that is to say, every order to plead, in ten days next after 
service thereof, unless the time be extended by order of the Court 
or a judge, and every order to reply, rejoin, join in demurrer or 
in error, or plead subsequent pleadings in eight days next after 
service thereof, unless the time be extended as aforesaid. 

132. In indictments for felony or treason the defendant shall 
plead in open Court in the Queen's Bench Division, unless he has 
obtained a judge's order upon special circumstances, for liberty 
to appear and plead by solicitor in the Crown Office. On the 
appearance of a defendant to any indictment, inquisition, or in- 
formation, an order to plead may be drawn up at the Crown 
Office by the prosecutor or his solicitor. 

133. Time in which to plead may be extended on application 
by summons to a judge at chambers, upon such terms and for 
such time as the judge in his discretion may think fit. 



Copies of Fboceedings and Sebvice. 

138. Copies of all informations, indictments, or presentments, 
and of all pleadings thereupon, and of mandamus and return 
and traverse or other pleadings thereupon, and of convictions, 
orders, and every other proceeding filed in the Crown Office 
shall, when required, be made at the Crown Office and delivered 
to the respective parties or other parties requiring the same on 
payment of the proper charges. 

139. Whenever under these Exiles service of any writ, notice, 
pleading, order, summons, warrant, or other document, proceed- 
ing, or written communication, is not directed to be personal, 
service at the last known place of abode, or business, with a 
derk, wife, or servant, or upon such other person, or in such 
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other manner as the Court or a judge may direct, shall be 
deemed to be a sufficient service. 



Special Cases and Demubrebs. 

140. Order XXXIV. of the Eules of the Supreme Court, 1888 
(special case), shall, as far as it is applicable, apply to all civil 
proceedings on the Crown side. 

The following Eules shall apply to all criminal proceedings on 
the Crown side : — 

141 . Demurrers and special cases shall be entered at the Crown 
Office for hearing at the request of either party without any 
order for a concilium eight clear days before the day on which 
they are set down for argument, and notice thereof shall be 
given forthwith to the opposite party. 

142. Every special case shall be divided into paragraphs, 
which as nearly as may be shall be confined to a distinct portion 
of the subject, and every paragraph shall be numbered consecu- 
tively. The taxing officer shall not allow the costs of drawing 
and copying any special case not substantially complying with 
this rule without the special order of the Court. 



Paper Books. 

143. In all cases entered for argument in the Crown Paper, 
where paper books are required, the party or solicitor entering 
shall, two days before the day appointed for argument, deliver 
two paper books of the proceedings for the use of the judges at 
the Crown Office. 

144. Such paper books shall be marked ''for the use of the 
judges in the Queen's Bench Division," and not with the name 
of any particular judge. 

145. Such paper books shall contain, where the party is seek- 
ing to quash any order or conviction, together with the copies of 
the proceedings, a copy of the order nisi to quash. 

146. If paper books are not delivered the other party may, on 
the day following, deliver such copies as ought to have been so 
delivered by the party making default, and the party making 
default shall not be heard until he shall have paid for such 
copies or deposited at the Crown Office a sufficient sum to pay 
for the same. In default of both parties the case shall be struck 
out, unless otherwise ordered. 

147. On the argument of any case entered in the Crown Paper, 
where the Court has granted an order nisiy the counsel for the 
parties showing cause shall begin ; but on an order nisi to quash 
an order or conviction, and in every other case, the counsel for 
the appellant or pai'ty desirous of displacing the siattu quo shall 
begin. 
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Notice of Trial. 

148. Notice of trial shall state the place at which the trial is 
to be had, and the day on or after which the record is to be 
tried. 

149. If the prosecutor or relator does not, within six weeks 
after issue joined, or within such extended time as the Court or 
a judge may allow, give notice of trial, the defendant may give 
such notice, and when the defendant is bound by recognizance to 

five notice of trial the prosecutor may, in all cases, give notice 
y proviso. 

150. Ten days' notice of trial shall be given in all cases, unless 
a longer notice shall be ordered by the Court or a judge, or the 
party to whom it is given shall consent to take short notice of 
trial, which shall be understood to mean four days' notice or any 
longer period. 

151. Notice of trial shall be given before entering the record 
for trial. 

152. Notice of trial for London or Middlesex shall not be, or 
operate as for, any particular sittings, but shall be deemed to be 
for the day stated in the notice, or for any day after the expira- 
tion of the notice on which the record may come on for trial. 

153. Notice of trial elsewhere than in Jjondon or Middlesex 
shall be deemed to be for the first day of the then next assizes, at 
the place for which notice of trial is given. 

154. No notice of trial shall be countermanded, and no record 
withdrawn except by leave of the Court or a judge, which leave 
may be given subject to such terms as to costs or otherwise as 
may be just. 

CONXmUANCES. 

155. No continuance by way of imparlance, curia advisari vulty 
vtcecomes non mistt breve, or otherwise, shall be necessary, nor 
shall any entry thereof be made upon any record or roll what- 
ever, or in the pleadings. 



ExTEBiNa Eecobd for Trial. 

156. If the prosecutor or relator, after having given notice 
of trial for London or Middlesex, does not enter the record 
within six days, the party to whom notice may have been given 
shall be at liberty to enter it with the leave of the Court or a 
judge. 

157. No warrant of nisi prius from the Attorney- General for 
making up a record shall hereafter be necessary. 
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JUEY. 

158. Writs of ventre facias , or other writs for the summoning 
of juries, shall no longer be used, but the jury, whether special 
or common, shall be taken from the list of persons summoned for 
the sittings or assizes, and a panel sh&U be annexed to the record 
as in civil cases. Either the prosecutor or the defendant may, 
except in case of felony, obtain a special jury upon giving the 
like notice as is required in civil cases, and the Court or a judge 
may, at the instance of either party, order that a special jiiry be 
struck as provided for by " The Juries Act, 1870.** And when 
the jury has been reduced either party may draw up an order at 
the Grown Office directing the sherifE to summon that particular 
jury at such time and place as may be required. 



View. 

159. Upon any application for a view there shall be an affi- 
davit stating the place at which the view is to be made, and the 
distance thereof from the office of the under sheriff, and the sum 
to be deposited with the under sheriff shall be 10/. in case of a 
common jury, and 16/. in case of a special jury, if such distance 
do not exceed five miles, and 15/. in case of a common jury, and 
21/. in case of a special jury, if it be above five miles. And if 
such sum shall be more than sufficient to pay the expenses of the 
view, the surplus shall forthwith be returned to the solicitor of 
the party who obtained the view. If such sum shall not be 
' sufficient to pay such expenses the deficiency shall forthwith be 
paid by such solicitor to the under sheriff, and the under sheriff 
shaU pay and account for the money so deposited, according to 
the scale at the end of the Appendix to these Eules. 



Tbial at Bab. 

160. A trial at bar shall not be had except by order of the 
Court. 

161. An application for a trial at bar shall be by motion for 
an order nisij except when made by the Attorney-General on 
behalf of the Crown, when the order shall be absolute in first 
instance as of course. 

162. On making the order absolute for a trial at bar the 
Court may impose such terms on the applicant as to payment of 
costs, or otherwise, as the Court may think fit. 

163. The Court may direct the jury to be summoned from the 
county in which the offence was committed or from any other 
county not exempt by law at any time after joinder of issue. 
The order for the jury shall be lodged with the sheriff of such 
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county in sufficient time for the jury to be Bummoned six days 
before the trial. 

164. Three copies of the roll upon which the trial is to take 
place shall be delivered by the applicant for the trial at bar at 
the Crown Office for the use of the judges four days before the 
day fixed for the trial. 

165. A trial at bar may be continued de die in diem, or ad- 
journed to a bubsequent day at any time, in the discretion of the 
Court, without any reference to the sittings of the High Court, 
and no formal order shall be drawn up for any such continued 
sitting or adjournment, nor shall any such order be entered on 
the roll. 

New Tbial. 

166. Applications for a new trial, or to enter judgment fion 
obstante veredicto, or to arrest judgment where such applications 
may by law be made, shaU be by motion for an order 7iisi. Such 
motion shall be made to a Divisional Court of the Queen's Bench 
Division, and in cases tried in London or Middlesex within eight 
days after the trial, or on the first subsequent day on which a 
Divisional Court shall sit to hear motions on the Crown side, or 
if the trial has been had at the assizes, within the first seven 
days after the last day of the sittings on the circuits for England 
and Wales ; the time of the vacations shall not be reckoned in 
the computation of time for moving. 

167. The time in either case may be extended by the Court or 
a judge. The grounds upon which the order was granted shall 
be stated in the order. 

168. A copy of such order shall be served on the opposite 
party within four days from the time of the same being granted. 

169. On moving for a new trial on indictment, information, or 
inquisition, all the defendants, if more than one, who are not 
either in custody or who are only liable to a fine must be present 
in Court, unless the Court shaU otherwise order. 



Judgment by Defattlt. 

170. In case no plea, replication, rejoinder, joinder in demurrer, 
or other pleading (except joinder in error by the prosecutor) 
shall be entered within the time limited, judgment as for want 
of such pleading may be entered at the opening of the office on 
the next following morning after the expiration of the time 
limited, upon filing an affidavit of service of the order to plead, 
reply, &c., as the case may be, unless an order of the Court or a 
judge extending such time shall have been obtained and served, 
in which case judgment shall not be signed untU. the day after 
the expiration of the time granted by such order. 
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Judgment. 

171. Upon every trial, whether at the assizes or at the sittrngs 
in London or Middlesex, the associate, clerk of assize, or master 
shall enter in a book to be kept for that purpose, — 1st, the verdict 
of the jury and all such findings of fact, if any, as the judge may 
direct to be entered ; 2nd, the directions, if any, of the judge as 
to judgment ; 3rd, the certificates, if any, granted by the judge; 
and the sentence of the judge if then passed. A certificate, 
signed by the associate, of such verdict, finding, or direction, 
judgment, or sentence, shall be filed at the Grown Office by the 
associate, and judgment upon the postea may be entered at the 
Crown Office at any time after the expiration of the time limited 
for applying for a new trial, or for entering judgment non obstante 
veredicto y or arresting judgment unless otherwise ordered. 

172. On all trials for felonies or misdemeanours in the Queen's 
Bench Division, except upon informations filed by leave of the 
Court and ex-officio informations where the Attomey-Gheneral 
shall pray that the judgment may be postponed, judgpnent may 
be pronounced during the sittings or assizes at which the trial 
has taken place by the judge before whom the verdict has been 
taken, as well upon the defendant who shall have sufiPered judg- 
ment by default or confession as upon those who shall have been 
tried and convicted, and whether such persons be present or not 
in Court. 

173. The judge before whom the trial shall be had may either 
issue an immediate order or warrant, for committing the defen- 
dant in execution, or respite the execution of the judgment on 
such terms as he shall think fit, and for such time as may be 
necessary, for the purpose of enabling the defendant to move for 
a new trial, or in arrest of judgment, and if imprisonment be 
part of the sentence, may order the period of imprisonment to 
commence on the day on which the party shall be actually taken 
to and confined in prison. 

174. If a defendant be convicted and not sentenced at the 
trial, and is not under recognizance or under sufficient recogni- 
zance to appear to receive the sentence of the Court, or if it be 
made to appear on affidavit or otherwise that he is likely to 
abscond, a judge's warrant may be obtained at any time edPter 
verdict and before final judgment, and either from ^e judge at 
the trial or from a judge at chambers, to hold him to bail, or to 
require him to give such further bail as the judge in his discre- 
tion may think fit, upon a certificate, if he be not under reoogni- 
zance, of the conviction to be obtained from the clerk of assize or 
associate ; and a certificate of his not being under recognizance 
from the Crown Office, or if he be under recognizance, upon a 
certificate of conviction and an affidavit of facts showing the 
necessity of further bail. 

175. The postea may be obtained by the party in whose favour 
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the verdict was found from the associate clerk of assize or master 
on the day after the last day on which a motion may be made 
for a new trial, or in arrest of judgment, or for judgment nan 
obstante veredicto, unless there be an order nisi granted, and if an 
order nisi has been granted at any time after such order nisi 
shall have been discharged and shall be produced at the Grown 
0£B.ce where the judgment will be entered in a book and signed 
on the record, according to the verdict, by the Queen's coroner 
and attorney, or the Master of the Crown Office. 

176. If judgment on the postea is for the Grown or the pro- 
secutor, and the defendant is not under recognizance to appear to 
receive sentence, he may be served with a four days' notice to 
appear on a certain day to receive the sentence of the Gourt, or 
the prosecutor may issue a writ of capias ad satisfaciendum to 
take the defendant, to remain in custody without bail or main- 
prize until he satisfies the judgment or obtains his discharge 
upon writ of error. 

177. If the defendant be not in custody and be under recog- 
nizance to appear to receive sentence, the defendant and his bail 
may be served with a four days' notice, that on a day named 
therein, the Gourt will be moved for judgment. Such service 
need not be personal. 

178. The postea, or if interlocutory judgment be upon con- 
fession, default, or retraxit, the entry roll, shall be in Court on 
moving for final judgment, and if the defendant does not answer 
on being called three times, the prosecutor on an affidavit of 
service of notice may move under Eule 126 to estreat the recog- 
nizance, and upon the estreat of the recognizance a judge may 
grant a bench warrant for the apprehension of the defendant ; or 
the prosecutor may issue a capias and proceed to outlawry. 

179. The Gourt on giving final judgment, or the Gourt of 
Appeal on affirmance, may, if they shall so think fit, on the 
application of the defendant then present, respite the execution 
of the judgment for such time as may be necessary for the 
defendant to obtain the Attorney-General's fiat for a writ of error, 
or consent for an appeal to the House of Lords upon the defendant 
entering into a recognizance with two sufficient sureties, upon 
such terms as the Gourt may order, to render himself into custody 
or to prosecute his writ of error or appeal with effect, and may 
order the period of imprisonment, if that be part of the sentence, 
to commence on the day on which the party shall be actually 
taken to and confined in prison. 

180. When any defendant shall, after verdict, be brought up 
for sentence on any indictment or information, after the notes of 
the trial shall have been read, the affidavits produced on the part 
of the defendant, if any, shall be read, and then any affidavits 
produced on the part of the prosecution, after which the counsel 
for the defendant shall be heard, and lastly the counsel for the 
prosecution. 
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181. When any defendant shall be broug^ht up for sentence 
after judgment, by default, confession, or retraxit, the prosecutor's 
affidavits shall be first read, then the defendant's affidavits, after 
which the counsel for the prosecution shall be heard, and lastly 
the counsel for the defendant. 

182. If no affidavits are produced the counsel for the defendant 
shall be first heard and then the counsel for the prosecutor. 

Erbob. 

183. Error upon a judgment shall lie to the Queen's Bench 
Division. 

184. No writ of error shall lie without the fiat of the Attorney- 
General having been first obtained. 

185. The writ of error upon judgment given in inferior courts, 
with the return thereto, shall be filed at the Grown Office. 

186. Bule 179 shall apply to all judgments upon writs of error. 

187. The plaintiff in error shall assign errors in person or by 
his solicitor, and if in person and in custody shall be brought up 
into Court for that purpose upon a writ of habeas corpus. 

188. If the plaintiff in error assigns errors by his solicitor or 
in person and is not in custody, he may do so by delivering the 
assignment of errors in writing to be filed at the Crown Office. 

189. If the plaintiff in error assigns errors in person and is 
in custody he shall be brought into Court, and assign errors, and 
move that counsel may be assigned to him, and shall then deliver 
to the officer of the Court in writing the assignment of errors to 
be filed at the Crown Office. 

190. Upon delivery of the assignment of errors under the last 
preceding rule an order of Court shall be drawn up to commit the 
plaintiff in error to the Queen's Prison, until the decision of the 
Court upon the writ. 

191. In misdemeanour the plaintiff in error need not assign 
errors in person, or have counsel assigned to him, or, if in custody, 
be present at the hearing of the case or when judgment is given, 
unless the Court shall otherwise order. 

192. An order for the Attorney-General or Queen's Coroner 
and Attorney to join in error within eight days after service may 
be drawn up at the Crown Office and be served, with a copy of 
the assignment of errors, on the prosecutor or his solicitor. 

193. If no joinder be filed within eight days, the plaintiff in 
error, being personally present in Court, upon a certificate of 
notice having been given to the Attorney or Solicitor-General, 
signed by him, or on his behalf, of such intended application, 
may move the Court for an order nisi for judgment ; and upon an 
affidavit of service of the order nisi upon the officer of the Court 
from whence error is brought, the Court may examine the record 
and give iudgment of reversal, or such judgment as the Court 
from whicn error is brought ought to have done. 
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194. If no joinder be filed within eight days, and the plaintiff 
in error be in custody, he may be brought into Court by order if 
he be in the Queen's Prison, or by habeas corpus if elsewhere, 
and the plaintiff in error or his counsel may then move on an 
affidavit of service of the order to join in error, and that on 
search made at the Crown Office that it appears there is no 
joinder filed, for judgment for the plaintiff in error, and for the 
prisoner's discharge. 

195. Joinder in error shall be filed at the Crown Office by 
the prosecutor, and a copy served on the plaintiff in error or his 
solicitor. 

196. At any time after filing of the joinder in error the case 
may be put into the Crown Paper for argument upon the applica- 
tion of either party. 

197. Two paper books for the use of the judges shall be 
delivered by the plaintiff in error at the Crown Office two days 
before the day appointed for hearing. 

198. On judgment being given, an order, either for remanding 
the prisoners to undergo the remainder of their sentence, or for 
their discharge, shall be drawn up and lodged with the gaoler 
by the prosecutor. 

199. Where a writ of error has been brought by the defen- 
dant and not by the Attorney-General, the defendant on the 
indictment on obtaining his writ of error, or consent for an 
appeal to the House of Lords, shall have the execution of the 
judgpnent stayed, and receive back the amount of any fine levied 
upon him upon the judgment, and further if in custody shall be 
entitled to be discharged from imprisonment on entering into a 
recognizance with two sufficient sureties to prosecute the writ of 
error in the Form No. 127 before a judge of the High Court, 
or justice of the peace of the county, borough, or place where 
the defendant may be in custody. The bail to be justified in 
the usual manner, on twenty -four hours' notice to the prosecutor, 
or on such other notice as the judge, or justice of the peace, may 
order. Provided that in the case of any defendant under legal 
disability, it shall be sufficient if two persons to be appointed to 
be approved of by such judge or justice shall become bound by 
such recognizance on behalf of such defendant. 

200. Every such recognizance shall be filed at the Crown Office, 
and the Queen's Coroner and Attorney, or the Master of the 
Crown Office, shall make out and deliver a certificate sealed with 
the seal of the office that such recognizance is duly filed of record, 
which certificate shall be a sufficient warrant to the gaoler having 
the custody of the plaintiff in error to discharge him out of 
custody, and for the repayment of any fine which may have been 
imposed by the Court by the person having in his possession the 
whole or any part of the fine levied in execution of such judg- 
ment. Provided that no person who shall have received any 
such money and have paid it over to any other person according 
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to the course of the Exchequer shall be liable to repay to the 
defendant any part of the money bo paid over. 

201. If the plaintifE in error shall make default in prosecuting 
the writ of error with effect or in any other way break the con- 
ditions of his recognizance, the Court may estreat the recog- 
nizance in a summary way without issuing a writ of tcire 
facias^ and order the writ of error to be quashed without any 

argument thereon, and in every such case the plaintiff in error 
shall forthwith be liable to execution upon the judgment. 

202. Whenever any writ of error shall be brought for the 
reversal of any judgment in misdemeanour and error shall be 
assigned thereon, no judgment of reversal shall be entered either 
for want of a joinder, or otherwise, without the order of the 
Court in which such writ of error shall be pending, pronounced 
in open court ; and upon a certificate, signed by or on behalf of 
the Attorney or Solicitor General, that notice has been given to 
one of them of such intended application, and if there be no 
joinder in error such Court may proceed to examine the record 
in error, and give such judgment thereon as the Court from 
which error is brought ought to have done, although no joinder 
in error may have been filed. 

203. Whenever the judgment against a plaintiff in error ahaU 
have been for the payment of a fine, and imprisonment until 
such fine be paid, either with or without imprisonment for a 
certain time, and the plaintiff in error shall have paid the fine, 
or the same or any part thereof shall have been levied and shall 
have been received back under the provisions of Eules 199 and 200, 
and the judgment upon writ of error brought shall be affirmed, the 
plaintiff in error shall not be entitled, by reason of such payment 
as aforesaid, to be discharged from imprisonment, notwithstand- 
ing the expiration of any certain time of imprisonment for which 
the original judgment shall have been given until the fine shall 
be again paid. 

204. When a recognizance on bail in error shall have been 
estreated, or judgment been affirmed, or writ of error been 
quashed on an affidavit or a certificate of the proper officer of 
the Court to any such effect, and that default has been made for 
the space of four days in rendering the plaintiff in error to 
prison, a judge at chambers may issue his warrant to cause the 
defendant to be apprehended and imprisoned pursuant to and in 
execution of the judgment on an ex parte application by the 
prosecutor. 

205. Whenever a plaintiff in error shall be committed by the 
Court in execution of the judgment given against such plaintiff 
in error, and whenever a plaintiff in error shall, by virtue of 
any warrant or in other manner, be rendered to prison in execu- 
tion of such judgment, the imprisonment (if imprisonment shall 
not have commenced under such execution) shall be reckoned to 
begin from the day when such plaintiff in error shall be in actual 
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custody in the prison in which he may have been adjudged to 
be imprisoned under such judgment ; and if the plaintifE in error 
shall have been discharged from imprisonment on giving bail in 
error, as is in these rules before mentioned, such plaintiff in 
error shall be imprisoned for such further period in the same 
prison as with the time during which such plaintiff in error may 
already have been imprisoned under such execution shall be 
equal to the period for which he was adjudged to be imprisoned 
as aforesaid. 

' 206. Whenever default shall have been made in rendering a 
plaintiff in error to prison in execution of a judgnient for mis- 
demeanour, and a warrant shall have been issued against such 
plaintiff in error to enforce such render to prison, according to 
the provisions of these rules, such plaintiff in error shall be 
liable to pay the costs and charges of such render ; and if the 
prosecutor shall, before the expiration of the plaintiff in ertor's 
imprisonment, have caused the amount of such costs and charges 
to be ascertained by one of the masters at the Grown Office, and 
shall have left with the said plaintiff in error, and with the 
keeper of the prison or his deputy, a certificate under the hand 
of such master, of the amount of such costs so ascertained, then 
the said plaintiff in error shall not be discharged out of custody 
until such costs and charges shall have been paid, or until an 
order for such discharge has been made by a Court exercising 
bankruptcy jurisdiction. 

Erbob upon Judgments in the Queen's Bench Division. 

207. Every writ of error from a judgment of the Queen's 
Bench Division of the High Court shall be made returnable 
before the Court of Appeal, and served by delivery at the Crown 
Office. 

208. Upon delivery of the writ of error the prosecutor shall 
enter the proceedings up to judgment on the roll, and carry it 
into the Crown Office, and if the prosecutor does not, within a 
reasonable time, carry in the roU, the plaintiff in error may 
obtain a judge's order upon a summons to compel him to do so. 

209. When the roll has been carried in, the plaintiff in error, 
on application to the Queen's Coroner and Attorney or the 
Master of the Crown Office, may obtain a memorandum or certi- 
ficate of the allowance of the writ of error, for service upon the 
defendant in error or his solicitor. 

210. The plaintiff in error, within twenty days after the 
allowance of the writ of error, shall make a transcript of the 
record on parchment, and lodge it at the Crown Office, and if the 
record be not transcribed within such time the defendant in error 
may move the Court of Appeal for leave to sign judgment of non 
prosequitur at the Crown Office. 

211. When the transcript has been lodged it shall be annexed 
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to the writ of error, and (on. a return made and signed by the 
Lord Chief Justice of England) deliyered into the Court of 
Appeal by the proper officer at the Crown Office. 

212. The plaintiff in error shall, within eight days after 
delivery of the record into the Court of Appeal, assign errors 
thereon. 

213. Upon filing of the joinder in error the case shall be put 
into the list of appeals for argument, upon application of either 
party. 

214. The rules as to assigning errors and subsequent proceed- 
ings up to judgment in the Queen's Bench Division shall apply 
to the Court of Appeal. 

215. Upon the judgment of the Court of Appeal being pro- 
nounced in favour of the plaintiff in error, the Court may either 
pronounce the proper judgment and order his discharge if in 
custody or remit the record to the Queen's Bench Division, to be 
dealt with according to law. 



Appeals. 

216. Order LVIII. of the Eules of the Supreme Court, 1883 
(Appeals), shall apply to all civil proceedings on the Crown side, 
including mandamus, prohibition and quo warranto. 



Execution. 

217. Order XLII. of the Eules of the Supreme Court. 1883 
(Execution), shall, as far as it is applicable, apply to all civil 
proceedings on the Crown side. 

The following Hules shall apply to all criminal proceedings on 
the Crown side ; — 

218. A judgment or order requiring any person to do any act 
other than the payment of money, or to abstain from doing any- 
thing, may be enforced by writ of attachment, or by committal. 

219. No writ of execution shall be issued without the party 
issuing it or his solicitor filing a prmcipe for that purpose. The 
prcBcipe shall contain the title of the proceeding and the date of 
the judgment or order on which it is founded, the names of the 
parties against whom the execution is to be issued, and shall be 
signed by or on behalf of the solicitor of the party issuing it, or 
by the party issuing if he do so in person. 

220. Every writ of execution shall be endorsed with the name 
and place of abode, or office of business, of the solicitor actually 
suing out the same ; and when the solicitor actually suing out 
the writ shall sue out the same as agent for another solicitor, the 
name and place of abode of such other solicitor shall be en- 
dorsed upon the writ, and in case no solicitor shall be employed 
to issue the writ, then it shall be endorsed with a memorandum 
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expressing that the same has been sued out by the party in 
person, mentioning the city, town, or parish, and also the name 
of the hamlet, street, and number of the house of such residence, 
if any such there be. 

221. Every writ of execution shall be made returnable imme- 
diately after the execution thereof. 

222. In every case of execution the party entitled to execution 
may levy the poundage, fees, and expenses of execution over and 
above the sum recovered. 

223. Every writ of execution for the recovery of money shall 
be endorsed with a direction to the sheriff or other officer or 
person to whom the writ is directed to levy the money really due 
and payable and sought to be recovered, with interest at the rate 
of 41. per cent, per annum from the time (when the judgment 
was entered up) or from the date of the order. 

224. Every person to whom any sum of money or any costs 
shall be payable under a judgment shall immediately after the 
time when the judgment was duly entered be entitled to sue out 
one or more writ or writs of Jieri /aciaSf or one or more writs of 
elegit to enforce payment thereof. 

225. Every order of the Court or a judge in any cause or 
matter may be enforced in the scune manner as a judgment to 
that effect. 

226. A writ of execution, if unexecuted, shall remain in force 
for one year only from its issue, xmless renewed in the manner 
hereinafter provided ; but such writ may, at any time before its 
expiration, by leave of the Court or a judge, be renewed by the 
party issuing it, for one year from the date of such renewal, and 
BO on from time to time during the continuance of the renewed 
writ either by being marked with a seal of the Court bearing the 
date of the day, month, and year of such renewal, or by such 
party giving a written notice of renewal to the sheriff, signed by 
the party or his solicitor, and bearing the like seal of the Court ; 
and a writ of execution so renewed shall have effect and be 
entitled to priority according to the time of the original delivery 
thereof. 

227. The production of a writ of execution or the notice 
renewing the same, purporting to be marked with such seal as 
in the last preceding Eule mentioned, showing the same to have 
been renewed, shall be sufficient evidence of its having been so 
renewed. 

228. Writs of Jleri facias and of elegii shall have the same 
force and effect as the like writs have heretofore had, except 
that a writ of elegit shall no longer extend to the goods of the 
debtor, and shall be executed in the same manner in which the 
like writs have heretofore been executed. 
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Wbits. 

229. All writs on the Crown side shall be issued at the Crown 
Office Department of the Central Office. 

230. Every writ shall be prepared by the solicitor or party 
suing out the same, and shall be written or printed on parch- 
ment. Every writ shall, before being sealed, be endorsed with 
.the name and address of such solicitor or party ; and, if sued out 
by the solicitor as agent, with the name and address of the 
principal solicitor also. With the exception of writs of subpcma 
ad testificandumy all writs issued at the Crown Office shall be 
entered in a book to be there kept for the purpose. 

231. Every writ except as hereinafter by these Kules provided 
shall bear date on the day on which the same shall be issued, 
and shall be tested at the Boyal Courts of Justice, London, in 
the name of the Lord Chief Justice of England. 

232. Every writ, unless by these Bules otherwise provided, 
issued by the Queen's Bench Division, when returnable in court, 
shall be made returnable forthwith in such Division ; and such 
of the aforesaid writs as may be made returnable at chambers, 
shall be made returnable forthwith before a judge at chambers, 
imless . otherwise ordered : provided that every writ of h<tbe€u 
corpus ad subjiciendum shall be made returnable immediately. 

233. Every order to return a writ shall require such return to 
be made within four days next after service of such order, if 
served in London or Middlesex, and within eight days in all 
other cases. Every writ returnable in court shall, together with 
the return thereto, be filed in the Crown Office, and every writ 
returnable before a judge shall after the decision of the judge 
thereon, be so filed, with the return and any order made thereon, 
or a copy of such order ; provided that any writ of certiorari to 
remove inquisitions and depositions taken before a justice of the 
peace, or a coroner, upon the commitment of any person charged 
with any offence, shall, as soon as the Court or a judge shall 
have exercised their or his discretion thereon, be transmitted to 
the clerk of assize or clerk of the peace, or other officer (as the 
case may be) of the county, borough, or place from which they 
have been received. 

234. Every writ to compel an appearance shall require tiie 
appearance to be entered in the Crown Office on a day certain, 
and in case no appearance shall be entered at the end of four 
days, exclusive of the return day thereof, further process may 
issue to compel an appearance, which further process shall be 
tested on the return day of the previous process ; and every writ 
of capias ad satisfaciendum shall have eight days at least between 
such teste and return. 
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Habeas Cobftjs. 

A. — Ad subjiciendum. 

235. An application for a writ of habeas corpus ad subjiciendum 
may be made to the Court or a judge. 

236. If made to the Court the application shall be by motion 
for an order, which if the Court so direct may be made absolute 
ex parte for the writ to issue in the first instance ; or if the Court 
so direct they may grant an order nisi. 

237. If made to a judge he may order the writ to issue ex parte 
in the first instance or may direct a summons for the writ to 
issue. 

238. Provided that no application for a writ of habeas corpus 
on a warrant of extradition shall be made to a judge at chambers, 
during the sittings. 

239. The writ of habeas corpus shall be serred personally, if 
possible, upon the party to whom it is directed ; or if not possible, 
or if the writ be directed to a gaoler or other public of&cial, by 
leaving it with a servant or agent of the person confining or 
restraining, at the place where the prisoner is confined or 
restrained, and if the writ be directed to more than one person, 
the original delivered to or left with such principal person, and. 
copies served or left on each of the other persons in the same 
manner as the writ. 

240. If a writ of habeas corpus be disobeyed by the person to 
whom it is directed, application may be made to the Court on an 
affidavit of service and disobedience for an attachment for con- 
tempt. In vacation an application may be made to a judge in 
chambers, for a warrant for the apprehension of the person in 
contempt to be brought before him, or some other judge, to be 
bound over to appear in Court at the next ensuing sittings, to 
answer for his contempt, or to be committed to the Queen's 
prison for want of bail. 

241. The return to the writ of habeas corpus shall contain a 
copy of all the causes of the prisoner's detainer endorsed on the 
writ, or on a separate schedule annexed to it. 

242. The return may be amended or another substituted for it 
by leave of the Court or a judge. 

243. When a return to Uie writ of habeas corpus is made, the 
return shall first be read, and motion then made for discharging 
or remanding the prisoner, or amending or quashing the return. 

244. On the argument of an order nisi for a writ of habeas 
corpus the Court may in its discretion direct an order to be 
drawn up for the prisoner's discharge, instead of waiting for the 
return of the writ, which order shall be a sufficient warrant to 
any gaoler or constable or other person for his discharge. 

245. Upon the arg^ument before the Court on the return of a 
writ of habeas corpus the party in whose favour judgment is 

u2 
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given shall forthwith draw up an order in acoordance with the 
decision of the Court at the Crown Office, and the writ, and 
return, and affidavits, shall be filed there. . When the order has 
been made by a judge at chambers, the writ, and return, with 
the affidavits and a copy of the judge's order, shall be forthwith 
transmitted to the Crown Office to be filed. 



B* — Other writs of Habeas Corpus. 

246. Applications for writs of habeas corpus ad testificandum^ 
ad respondendum, or ad deliberandum and recipias, must be made 
on affidavit to a judge at chambers. 

247. An application to bring up a prisoner to give evidence 
on any cause or matter civil or criminal before any Court, justice, 
or other judicature, may be made to a judge, on affidavit for an 
orders 

248. An application for habeas corpus ad deliberandum and 
recipias shall be for two writs, the writ ad deliberandum to the 
gaoler to deliver the prisoner, and the writ recipias to the other 
gaoler to receive him. 

249. When a prisoner is brought up by habeas corpus the 
counsel for the prisoner shall be first heard, and then the 
counsel for the Crown, and then one counsel for the prisoner in 
reply. 

MoTIOlfS. 

250. Order IH. of the Eules of the Supreme Court, 1883 
(Motions), shall, as far as it is applicable, apply to all civil 
proceedings on the Crown side. The following Bules shall 
apply to all proceedings on the Crown side. 

251. Unless the Court or a judge give special leave to the 
contrary, there shall be at least two dear days between the 
service of a notice of motion and the day named in the notice 
for hearing it. 

252. The following orders of course may be drawn up at the 
Crown Office without any motion for the same : — 

(a) To appear, plead, and try (pursuant to recognizance). 

(b) To plead (except pleading double or several matters). 

(c) To demur, join in demurrer, plead any subsequent plea. 
. Id) To assign error. 

(e) To join in error. 

(f ) To briQg in body of prisoner under commitment from 

Queen's Bench Division, where a writ of habeas corpus 
is not necessary. 

(g) For habeas corpus in cases where process has issued from 

the Queen's Bench Division; or where upon writ of 
error, the attendance of the party is necessarily 
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required in court, or chambers, or at the Crcwn Office 

by the Court itself, 
(h) To a sheriff on a return of cept corpus to bring in a 

prisoner within the proper time, 
(i) To return writs. 
(1) To tax costs. 
(k) To return re-stated cases. 
(1) To supersede attachment, or other process for compelling 

appearance where appearance has been entered, 
(m) For certiorari by consent for orders of sessions where a 

case has been stated, on such consent being signed by 

the solicitor or agent for the opposite party, 
(n) For an order nisi to quash orders or convictions removed 

by certiorari, 
(o) To make submission to reference an order of Court, 
(p) To make any other proceeding when necessary an order of 

Court, 
(q) For a view. 
'r) To summon a special jury. 
s) To summon a jury on trial at bar. 

253. All other orders shall, during the sittings, be made by 
the Court on motion supported by affidavit, but no affidavit shaU 
be necessary for an order demandable as of right by the Crown, 
or where it is not necessary to state matters of fact. 

254. Except as may be otherwise provided by these Eules, all 
applications on the Crown side shall be made by way of motion 
to a Divisional Court for an order nisi. 

255. The following applications shall be made upon two clear 
days' notice of motion, and be brought on as if they were 
ew parte motions and not put into the Crown paper. 

(a) For time, enlargement, stay, or security. 

(b) To strike a case out of the Crown paper. 

(c) To file a special case by leave of the Court. 

(d) To accelerate a case in the Crown paper on the ground of 

urgency. 

(e) To substitute a new relator on an information quo warranto 

for the original relator. 

(f) For costs to a defendant in criminal information to the 

amount of the recognizance. 

256. When any motion is made under Eule 255 and founded 
on evidence by affidavit, a copy of such affidavit intended to be 
used shall be served with the notice of motion. 

257. All cases of conviction and of orders, removed into Court 
from any inferior jurisdiction shall be entered for argument upon 
an order to show cause why the conviction or order should not 
be quashed. 

258. No order on the Crown side, except orders of course, shall 
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be drawn up without the leave or order of the Court <Nr a judge, 
or of the Queen's Coroner and Attorney, or the Master of Sie 
Crown Office. 

259. If on the hearing of a motion or other application the 
Court or a judge shall be of opinion that any person to whom 
notice has not been given ought to have or to have had such 
notice, the Court or judge may either dismiss the motion or 
application, or adjourn the hearing thereof, in order that such 
notice may be given, upon such terms, if any, as the Court or 
judge may thixik fit to impose. 

260. The hearing of any motion or application may from time 
to time be adjourned upon such terms, if any, as the Court or 
judge shall think fit. 



Attachment fob Contempt. 

261. An application for an attachment for contempt shall be 
by motion for an order nisi. The service of an order nisi for an 
attachment shall be personal. 

262. Every writ of attachment for contempt shall be made 
returnable in the Queen's Bench Division on a day certain during 
the sittings. In case of a return of non est inventus thereon one 
or more writs may issue tested on the return day of the previous 
writ. 

263. If the sheriff returns cepi corpus, on application at the 
Crown Office, an order shall be drawn up for a writ of habeas 
corpus to issue to bring in the body of the defendant. 

264. When the defendant is brought before the Court on the 
attachment, a motion may be made by the prosecutor, or if he 
does not make it, by the defendant, that he may be sworn to 
answer such questions or interrogatories as may be put to him by 
the prosecutor, and must give such bail to answer them before the 
Queen's Coroner and Attorney, or the Master of the Crown Office, 
as the Court may think fit, and for the master to proceed to 
examine the matter and report to the Court thereon. 

265. In default of bail the defendant shall be committed to 
the Queen's prison, but if at any time after he be prepared to 
give it, he may be brought before the Court or a judge on an 
order on the person in whose custody he is, which order shall be 
drawn up on application at the Crown Office for that purpose. 

266. On the defendant being sworn an order may be drawn 
up at the Crown Office, and served on the prosecutor to file 
interrogatories within four days after the service thereof. If no 
interrogatories are filed at the end of the fourth day, on obtaining 
a certificate from the Queen's Coroner and Attorney, or Master of 
the Crown Office to that effect, the defendant shall be discharged 
out of custody by an order of the Court or a judge. 

267. The answers to the interrogatories shall be signed by the 
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defendant tod also acknowledged by him before any commiBsioner 
to administer oaths in the Supreme Court of Judicature. 

268. On an intimation to one of the parties that the master is 
prepared with his report, a motion may be made on a four days' 
notice to be served on the other party, that the master on a day 
certain do make his report to the Court. 

269. The defendant shall be present in Court on the master's 
report bein? made ; if he be in the Queen's prison imder process 
from the High Court, an order may be drawn up on appHcation 
at the Crown Office for the governor of the Queen's prison to 
bring him into Court; but if he be in custody in any other 
prison, or under process from any other Court, the order shall 
be for a writ of habeas corpus which order may be drawn up in 
like manner and such writ issued thereon. 

270. If the defendant be out on bail, the prosecutor shall, if 
possible, give notice to the defendant and his bail that the 
defendant is required personally to attend the Court on the 
report, and that if he does not so attend the Court will be moved 
to estreat the recognizance. 

271. If the defendant be reported in contempt, the Court after 
hearing the puiiies on the report may either pronounce sentence 
at once or commit him to the Queen's prison until some future 
day for that purpose, when an order shall be drawn up at the 
Crown Office directing the governor of the Queen's prison to 
bring the defendant into Coiut. 

272. On proceeding to sentence, affidavits in mitigation or 
aggravation may be read, and the defendant or his counsel 
heard, and the prosecutor's counsel be heard in reply. 

273. If the defendant be sentenced to imprisonment, the order 
for sentence shall be lodged with the gaoler of the prison to 
which he is committed. 

274. If the defendant is reported not to be in contempt, the 
Court may order him and his recognizances to be discharged, and 
with costs if the Court shall be of opinion that the prosecutor's 
complaint was groundless, and the attachment vexatious. 

275. All interrogatories in writing on attachments shall be 
signed by counsel. 

276. It shall be lawful for the Queen's Coroner and Attorney 
or the Master of the Crown Office to disallow any question or 
interrogatory that he considers irrelevant or otherwise improper. 



Time. 

293. Order LXTV. of the Eules of the Supreme Court, 1888 
(Time), shall, as far as it is applicable, apply to aU civil proceed- 
ings on the Crown side. 

The following Eules shall apply to all criminal proceedings on 
the Crown side. 

294. In all cases in which any particular number of days, not 
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expresBed to be clear days, is prescribed by the mlee or the 
practice of the Court, the same shall be reckoned ezduaiTely of 
the first day and inclusively of the last day. 

295. Where any limited time less than six days from and 
after any date or event is appointed or allowed for doing any act 
or taking any proceeding, Sunday, Christmas Bay, and Good 
Friday shall not be reckoned in the computation of such limited 
time. 

296. Where the time for doing any act or taking any proceed- 
ing expires on a Sunday or other days on which the o&ces are 
closed, and by reason thereof such act or proceeding cannot be 
done or taken on that day, such act or proceeding shall, as far 
as regards the time of doing or taking the same, be held to be 
duly done or taken, if done or taken, on the day on which the 
office shall next be opened. 

297. A Court or a judge shall have power to enlarge or 
abridge the time appointed by these Eules, or fixed by any order 
enlarging time for doing any act or taking any proceeding, upon 
such terms (if any) as the justice of the case may require ; and 
any such enlargement may be ordered at the discretion of the 
Court or a judge, although the application for the same is not 
made imtil after the expiration of the time appointed or 
allowed. 

298. In all causes in which there have been no proceedings 
for one year from the last proceeding had, the party, whether 
prosecutor or defendant, who desires to proceed, shall give a 
calendar month's notice to the other party of his intention to 
proceed. A summons of a judge, on which no order has been 
made, shall not be deemed a proceeding within this rule. Notice 
of trial, though afterwards countermanded, shall be deemed a 
proceeding within it. 

Amendment. 

299. Order XXYIII. of the Bules of the Supreme Court, 1883 
(Amendment), shall, as far as it is applicable, apply to aU civil 
proceedings on the Crown side. 



Costs. 

300. Order LXY. of the Eules of the Supreme Court, 1888 
(Costs), shall, as far as it is applicable, apply to all civil proceed- 
ings on the Crown side. 

301. Order LXY. of the Bules of the Supreme Court, 1883 
(Costs), special and general reg^ations, Bule 27, shall, as far as 
it is applicable, apply to aU criminal proceedings on the Crown 
side. 
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Notices. 

302. Order LXYI. of the Hules of the Supreme Court, 1883 
(Notices), shall, as far as it is applicable, apply to all civil pro* 
ceedings on the Grown side. 



Non-compliance. 

303. Order LXX. of the Eules of the Supreme Court, 1883 
(Effect of non-compliance), shall, as far as it is applicable, apply 
to all proceedings on the Crown side, civil or criminal. 

Apflioations at Chambebs. 

304. In every proceeding, civil or criminal, on the Crown side 
at chambers, the summons shall be issued from, and the order 
drawn up at, the Crown Office. 

305. No summons to show cause before a judge at chambers 
shall be issued in the following matters without the leave of a 
judge upon an ex parte application : 

(a) For a writ of mandamtM^ 

(b) For a writ of certiorari. 
'c) For a writ of habeas corpus^ 
d) For a writ of prohibition. 

(e) For bail in felony. 

Intebfretation Clause. 

306. In these Bules, unless repugnant to the context, the 
singular number shall include the plural, and the plural number 
shidl include the singular. 

'* Crown side " means the Crown side of the Queen's Bench 
Division. 

'< Judge at chambers " shall include a judge at chambers in 
London and elsewhere. 

" Judgment " shall include order and conviction. 

Befeal. 

307. Order LIII., Part IE., of the Rules of the Supreme Court, 
1883 (Prerogative Mandamus), is hereby repealed. 

Forms. 

308. The forms in the Appendix when applicable, and where 
not applicable forms of the like character as near as may be, 
shall be used in all proceedings on the Crown side. 
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FOEMS. 

No. 1. 

General Form of Writ of Certiorari for Orders, &c. 

TiCTORiA, by the grace of God, of the United Kingdom of 
Great Britain and Ireland, Queen, Defender of the Faith, to 
[^here insert direction] to A. B. [and C. D. and £. F.] and to eveiy 
of them greeting: We being willing for certain reasons that 
[^here insert description of order or other proceeding to be removed 
from the order for the certiorari] 



(as is said) be sent by you before us, do command you, and 
every of you that you or one of you do send forthwith und^ 
your hands [^or seals] or the hand [_or seallof one of you before 
us, in the Queen's Bench Division of our High Court of Justice 
at the Boyal Courts of Justice, London, all and singular the said 
orders [^or the said order] with all things touching the same as 
fully and perfectly as they \_or it may] have been made by you 
[or some of you], and now remain in your custody or power, 
together with this our writ, that we may cause further to be 
done thereon what of right and according to the law and custom 
of England we shall see fit to be done. Witness, John Duke, 
Baron Coleridge, at the Boyal Courts of Justice, London, the 
day of in the year of Our Lord one thousand eight 

hundred and eighty-six. 

To he indorsed. 

By order of Court [or of Mr. Justice ]. 

At the instance of 

This writ was issued by M. N., of X., solicitor for [or^ if the 
case be so, ^^ agent for" G. H., the solicitor for]. 
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No. 2. 

AZFIDAYIT IN SUPPOBT OF ApFUOATION FOB GeBTIOBABI TO BEMOYE 
IlfBIOTMENT INTO THE QxTEEN'b BeNGH DIVISION. 

In the High Ck)art of Justice, * 
Queen's 3ench Division. 

I, A. B., of, &c. , make oath and say as follows : 

1. That at the general quarter sessions of the peace holden 
at in and for the county of , on or about the 

day of , a bill of indictment was preferred to the grand 

jury who returned a true bill \^or that it is intended to prefer a bill 
of indictment, as the case may be^. 

2. That, in my judgment and belief, nice and intricate questions 
or points of law will arise on the trial of the said indictment, 
which will render it important that the same should be tried 
before one of the learned judges of the High Court of Justice, 
and particularly, that a question will, as I am advised, be raised 
as to whether restate the particular question that toill arise, or that 
a question wilt arise upon the -construction of an Act of Parlia^ 
ment']. ' ' 

3. That, in my judgment and belief, it will be ma4;erial and 
necessary that the said indictment should be tried by a special 
juiy, which cannot be had, unless the said indictment be removed 
into this honourable Court. And that I [or as the case may be'l 
will cause a special jury to be had if the said indictment should 
be so removed. 

4. That I verily believe that it will be important and necessary 
that a view of the place and premises in question should be 
had by some of the jurymen to be impanelled, to try the issue 
joined upon the said indictment, which I am informed and believe 
can only be had by the said indictment being removed into this 
honourable Court. 

5: That, by reason of [here state what has occurred to create 
prejudice^ I verily believe that strong prejudices have been 
created in the minds of some of the justices who may preside at 
the sessions upon the trial of the said indictment. And also 
among that class of persons in the said place, from whom the 
common jurors are selected for the trials at the said sessions, and 
some of whom are likely to be called upon the jury for the trial 
of the said indictment, unless the same be removed into this 
honourable Court. And, therefore, that a fair and impartial 
trial of the same cannot be had at the said sessions. 

6. That [add any other allegation which may be likely to induce 
the Court or a judge to grant the writ of certiorari, consistent with 
the facts and circumstances of the case required to be removed\ 

[Omit any of the foregoing allegations which may not be applicable 
to the case 
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No, 3. 

SUMKONS FOB CeBTIOKABI TO REMOVE iNDICriMENT DTTO THE 

Queek's Bench Division. 

In the Higli Oourt of Justice, 
Queen's Bench Division. 

*The Honourable Mr. Justice in chambers. 

Upon reading the affidavit of , filed the day of 

, 188 , and upon hearing counsel [or the solicitor] for the 
defendant \or prosecutor] — 

It is oraered that the prosecutor [or defendant] attend the 
judge in chambers on the day ol , 18 , at the hour 

of in the noon, upon the hearing of an application 

for a writ of certiorari directed to the keepers of the peace and 
justices in and for the county of [or as the case may he] to 

remove into this division all and singular indictments of whatso- 
ever misdemeanours [or felonies] whereof A. B. is [or may be, if 
indictment not preferred] before tnem indicted. 

At the instance of the defendant [or prosecutor]. 
Dated the day of, 188 . 

This summons was taken out by , of , solicitor 

for 

To 

* Here inaert name of jadge. 

No. 4. 

Judge's Obdeb fob Cebtiobabi to bemove Indictment into the 
Queen's Bench Division. {See Bule 30.) 

In the High Oourt of Justice, 
Queen's Bench Division. 

* The Honourable Mr. Justice in chambers. 

Upon reading the affidavit of , filed the day of 

, 188 , and upon hearing counsel on both sides [or as the 
case may 5tf]— 

It is ordered that a writ of certiorari issue directed to the 
keepers of the peace and justices in and for the county of 
[or as the case may he] to remove into this division all and singular 
indictments of whatsoever misdemeanours [or felonies] whereof 
A. B. is [or may be, if indictment not preferred] before them 
indicted. 

At the instance of the defendant [or prosecutor]. 

And it is further ordered that the amount of the recognizance 
to be entered into be by the defendant [or prosecutor] in the sum 
of £ , with two sureties in the sum of £ each. 

Dated, &c. 

* Here insert name of judge. 
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No. 5. 

SuMMOirS TO BEMOVE IkDIOTMENT 7B0M ASSIZBS OB CENTRAL 

Obdcinal Ootjbt mro the Qxteen'b Bench Division. 

In the High Court of Justice, 
Queen's Bench Division, 

The Honourable Mr. Justice in chambers. 

Upon reading the affidavit of , filed the day of 

y 188 y and upon hearing counsel [or the solicitor] for the 
prosecutor [or defendant] — 

It is ordered that the defendant [or prosecutor] attend the 
judffe in chambers on the day of next, upon 

the hearing of an application for an order that all and singular 
indictments of whatsoever misdemeanours [or felonies] whereof 
A. B. is [or may be] before the justices of oyer and terminer, in 
and for the county [or city] of [or before the justices of 

the Central Criminal Court] indicted be removed into this division 
[if/rom the Central Criminal Court add^ for trial in and for the 
county of Middlesex (or Essex, Kent, or Surrey, or the Gty of 
London, <u the case may bey]. 

At the instance of the prosecutor [or defendant]. 

Dated, &c. 
This summons, &c. [a» in Form No. 3]. 



No. 6. 

JmoE^s Obbeb to bemovb Indictment peom Assizes ob Centbal 
Cbiminal Coubt into the Qxteen's Bench Division. 

In the High Court of Justice, 
Queen's Bench Division. 

The Honourable Mr. Justice in chambers. 

Upon reading the affidavit of , filed the day of 

, 188 , and upon hearing counsel [or the solicitors] on 
both sides [or as the case may be] — 

It is ordered that [as in the summons^ No. 5] and that the derk 
of assize for the said county [or city] [or the clerk of the Central 
Criminal Court] do send forthwith tne said indictments into the 
said Queen's Bench Division. 

At the instance of the prosecutor [or defendant]. 

And it is further ordered that the amount of the recognizance, 
&C. [as in No. 4]. 

Dated, &c. 
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No. 7. 

Wbit of Oeetiorabi to bemoye I]!n)ioTics]!rr ihto the Qxteen's 

Bench Diytbion. 

Victoria, by the grace of Gbd, &c., to 
and to every of them, greeting : We being willing, for certain 
reasons, that aU and singular indictments of whatsoeTer felonies 
l_or misdemeanours] whereof A. B. is [if indictment not yet pre- 
Jerredf add, or may be] before you indicted (as is said), be deter- 
mined before us, in the Queen's Bench Division of our High 
Court of Justice, and not elsewhere, do command you and every 
of you, that you or one of you do forthwith send under yoiir 
seeds or the seal of one of you, before us in our said Court at the 
Boyal Courts of Justice, London, all and singular the said indict- 
ments, with all things touching the same, by whatsoever name 
the said A. B. may be called therein, together with this our writ, 
that we may cause further to be done thereon what of right and 
according to the law and custom of England we shall see fit to 
be done. Witness, &c. 

To he indorsed. 

By order of Court [or of Mr. Justice , as the case may he']. 

At the instance of the prosecutor [or defendant]. 

Becognizance by the prosecutor [or defendant] in the sum of 
£ , with, [two"] sureties in the sum of £ each. 

This writ was issued by , of ' , agent for 

, of y solicitor for the prosecutor [or 

defendant]. 

No. 8. 

Wbit op Certioraei to remove Iitdictment frou the Central 

Criminal Court. 

Victoria, by the grace of God, &c., to our justices of the 
Central Criminal Court, and to every of them, greeting: We 
being willing, for certain reasons, that all and sinc:ular indict- 
ments of whatsoever felonies [or misdemeanours] wnereof A. B. 
is [if indictment not yet pre/erred, add, or may be] before you 
indicted (as is said), be determined before us in the Queen's 
Bench Division of our High Court of Justice, and not elsewhere, do 
command you and every of you, that you or one of you do forth- 
with send under your seals, or the seal of one of you, before us 
in our said Court, at the Boyal Courts of Justice, London, all 
and singular the said indictments, with all things touching the 
same, by whatsoever name the said A. B. may be called therein, 
together with this our writ, that we may cause further to be 
done thereon for the trial of the said indictment in and for the 
county of Middlesex [or Essex, Kent, Surrey, or City of London, 
•€is the case may he\ what of right and according to the law and 
custom of England we shall see fit to be done. Witness, &c. ' 

Indorsement as inform No, 7. 
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No. 9. 

WsiT OF Oebtioraei to behove Indiotment into Osbttbal 

Obucikal Goubt. 

YiOTOBiA, by the grace of Otod, &c., to 

< 

We being williiig, for certain reasons, that all and fflngular 

indictments* 

• 

be determined before our justices of the Central Oriminal Oourt^ 

and not elsewhere, do command you and every of you, that you 

or one of you do send under your seals, or the seal of one of you, 

before our said justices of the Central Oriminal Court at the next 

sessions to be holden for the jurisdiction of the said Central 

Criminal Court;, at Justice Hall, in the Old Bailey, in the suburbs 

of our City of London,! 

• 

all and singular the said indictments, with all things touching 

the same, by whatsoever name the said 

• 

may be called therein, together with this our writ, that our said 

justices of the Central Criminal Caurt may cause further to be 

done thereon what of right and according to the law and custom 

of England they shaU see fit to be done. Witness, &c. 

To he indorsed. 
By order of Court [or of Mr. Justice ]. 

' At the instance of the prosecutor for defendant]. 
Eecognizance by the prosecutor [or defendant] in the sum 
, with two [as the case may he'] sureties in the sum 
of & , each conditioned to 

This writ was issued by, &c. 

* NoiB. — ^When indictment has already been fonnd, here insert the words 
'* of whatsoever misdemeanours [or felonies aa the case may be"] whereof the 
said A. B. is before you indicted.'^ 

When indictment has not been preferred, insert ' * which may be found 
against for any of the offences for which he has been committed 

to take his trial at the next assizes [or as the ease may ^] to be holden in and 
for the county ." 

t NoTB.— TjT indictment not founds insert *' after such assizes {or quarts 
sessions of the peace] as aforesaid." 

No. 10. 

Beoogkizanoe by Pbosegutob ok Cebtiobabi to bemoye Indict- 

MEKT INTO Queen's Bench Division. 

Be it remembered, that on the day of , 188 , 

before [here insert name and description of judge or justice of the 
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peace be/ore whom acknowledged] cometh A. B. [name of prose- 
cutor'] of the prosecutor of the indictment hereinafter 
mentioned, and G. D., of [merchant], and E. F., of 

i/armef'] [names and descriptions of two sureties], and acknow- 
edge themBelves to owe to our Sovereign Lady the Queen the 
seyeral sums following, that is to say :— ^he said prosecutor the 
Bum of and the said 0. D. and the said E. F. the sum of 

pounds each of lawful money of Ghreat Britain, to be levied 
upon their several goods and chattels, lands and tenements, to 
Her Majesty's use, upon condition that if the said prosecutor 
shall pay to the defendant in case he the said defendant 
shall De acquitted upon an indictment against him for certain 
misdemeanours for felonies] removed into the Queen's Bench 
Division of Her Majesty's High Court of Justice, at the instance 
of the said prosecutor, his the said defendant's costs incurred 
subsequent to the removal of such indictment, then this recog- 
nizance to be void, or else to remain in full force. 

Taken and acknowledged the day 
and year above mentioned. 

Before me, 



No. 11. 

BsOOaiTIZAKOE BY DEFEin>AKT ON OeEHO&AKI to behove IlTDICT- 

MENT INTO Queen's Bench Division. 

Be it remembered, that on the day of , 188 , 

A. B., of in the county of , 0. D., of in the 

county of [merchant], and E. F., of in the county of 

[farmer], come before me, G. H., one of Her Majesty's 
justices of , and acknowledge to owe our said Lady ihe 

Queen the several sums following, that is to say: — ^The said 
A. B. the sum of pounds, and the said C. D. and E. F. the 

sum of pounds each of lawful money of Great Britain to 

be levied upon their several goods and chattels, lands and tene- 
ments, to Her Majesty's use, upon condition that if the said 
A. B. shall appear forthwith in the Queen's Bench Division of 
Her Majesty s High Court of Justice, at the Boyal Courts of 
Justice, London, and shall plead to all and singular indictments 
of whatsoever misdemeanours [or felonies] whereof he stands 
indicted and at his own proper costs and charges shall cause and 
procure the issue or issues that may be joined thereon to be 
tried at the next assizes to be holden in and for the county of 
[or at the [present [or next] [Hilan/]] sittings of the 
High Court of Justice for the county of Middlesex] if the said 
Queen's Bench Division shaU not appoint any other time for the 
trial thereof, and if the said Queen's Bench Division shall 
appoint any other time, then at such other time, and shall give 
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due notice of Buch trial to the prosecutor or his solicitor, and 
shall personally appear from day to day on the trial of the said 
indictment, and not depart until he shall be discharged by the 
Ck)urt before whom such trial shall be had ; and shaU appear 
from day to day on the return of the posiea in the said Queen's 
Bench Division, and not depart until discharged by such last 
mentioned Court. And in case he, the said A. B., shall bo con- 
victed, he shall pay to the prosecutor his costs incurred subse- 
quent to the removal of such indictment, then this recognizance 
to be void, or else to remain in full force. 

Taken, &o. 

No. 18. 

Notice to Justices of Apflioation fob Cebtiorabi to behove 
OoKvionoN, OB Obdeb of Justices pubsuant to Bule 38. 

To A. B. and C. D., Esquires, two of Her Majesty's justices 
of the peace in and for the county [city, or borough] of 

Take notice that the Queen's Bench Division oz Her Majesty's 
High Court of Justice at the Boyal Courts of Justice, London, 
will be moved on the day of , or so soon after as 

counsel can be heard [or, if in vacation^ that application will be 
made to a judge in chambers at the Eoyal Courts of Justice, 
London, on the day of at the hour of in the 

noon^, on behalf of E. F., for a writ of certiorari to remove 
into the said Court a certain record of conviction [or order]^ 
under the hands and seals of you the said A. B. and C. D., as 
such justices as aforesaid, made on or about the day of 

, whereby the said E. F. was convicted of [here describe the 
offence, or describe concisely the order intended to be removed^. 

Dated, &o, 

(Signed) E. F. [or by his solicitor^ stating 
himself to be the solicitor for 
the above-named E. F.]. 



No. 14. 

Affidavit of Sebvice of Notice of Afpijoation fob Oebtiobabi 
FOB CoxrvionoN, ob Obdeb of Justices, ob Obdeb of 
Sessions. 

In the High Court of Justice, 
Queen's Bench Division. 

I, 0. H., of , clerk to , solicitor for E. F., make 

oath and say : — 

1. That I, , did, on the day of , serve 

B.B. X 
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A. B., Esquire, one of Her Majesty's justices of the peace, in 
and for the county of , with the notice hereunto annexed, 

marked A., by deliyering a true copy of the said notice to the 
said A. B. at , in the said county [or where the service is 

not personal, as/ollows^. 

That I, , did, on the day of also serve 

C. D., Esquire, one other of Her Majesty's justices of the peace, 
in and for the said county, with the said notice, by deliyering 
a true copy of the said notice to and leaving the same with [the 
toi/e, clerk, or servant'] of the said C. D., at the house or residence 
of the said G. D., situate at in the said county. 

If order of Sessions y add — 

* 2. That the said A. B. and C. D. were present at the sessions 
of the peace in and for the said county when the appeal men- 
tioned in the said notice was heard, and were and are two of 
Her Majesty's justices of the peace in and for the said county, 
by and before whom the order of sessions mentioned in the said 
notice was made. 

Sworn, &c. 

G. H. 
Filed on behalf of 

* In the case of city or borough flessioiiB held before the Recorder only, 
this paragraph not neoesBary. 

No. 15. 
SUHICONS FOB CeRTIOKABI FOB CoNYICIION, OB ObDEB OF JUSTICES, 

OB Obdeb of Sessions. 

In the High Court of Justice, 
Queen's Bench Division. 

The Hon. Mr. Justice , judge in chambers. 

Upon reading the several affidavits of E. F. and G. H., and 
the exhibit* thereto annexed, filed the day of 188 , 

and upon hearing counsel [or the solicitor] for the said E. F. — 

It is ordered that all parties concerned attend the judge in 
chambers at the Eoyal Courts of Justice on the day of 

188 , at the hour of in the noon, upon the hearing of 

an application for a writ of certiorari^ to remove into this Court a 
certain record of conviction [or order] under the hands and seals 
of A. B. and C. D., Esquires, two of Her Majesty's justices of 
the peace in and for the county of , made on or about the 

day of , whereby E. F. was convicted of [or ordered 

to, &c. Here describe shortly the offence or substance of the order\ 

[If for order of sessions, say, a certain order of sessions made 

upon a certain appeal between [the guardians of the poor of the 

Poor Law Union], appellants, and [the guardians of the 

poor of Poor Law Union], respondents, touching the last 

place of legal settlement of I. K., a poor person chargeable to 
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the said Union (or otherwise shortly describe the appeaiyi^ 

on the grounds : — 

[If objection on ckccount of any omission or mistake in drawing 
up of order or judgment insert grounds,'] 

At the instance of 

Dated, &c. 

* A copy of the oonviotioii or order should be exhibited. 



No. 16. 

Judge's Obdeb fob Cebtiobabi fob OoNYionoir, ob Obdeb of 

JusTiGBS, OB Obdeb of Sessions. 

[Heading as in No, 15.] 

Upon reading the affidavit of L. M., filed the day of 

,188 , and upon hearing counsel [or the solicitors] on 
both sides — 

It is ordered that a writ of certiorari issue to remove into this 
Court a certain [as in the summons No, 15]. 



No. 17. 

Oebtiobabi to Bemove CoNvionoN, Obdeb of Jttstioes, ob 

Obdeb of Sbssioitb. 

Victoria, by the grace of Gk>d, &c., to the keepers of our peace 
and our justices assigned to hear and determine divers crimes, 
trespasses, and other offences committed within our county [or 
borough, or other jurisdiction, as the case may be] of and to 

every of them, greeting : We being willing for certain reasons 
that all and singular orders made by you or some of you [or if 
order of justices, say by A. B. and 0. D., Esquires, two of our 
justices assigned as aforesaid {or if conviction, say all and singular 
records of conviction made, ^c, whereby)]. [Here shortly describe 
the substance of the order or offence, ^c. to be removed] (as is said), 
be sent by you before us, do command you, and every of you, 
that you or one of you do send forthwith under your seals, or 
the seal of one of you, before us, in the Queen's Bench Division 
of OUT High Court of Justice, at the Boyal Courts of Justice, 
London, all and singular the said orders, with all things touching 
the same, as fully and perfectly as they have been made by you, 
or some of you, and now remain in your custody or power, 
together with this our writ, that we may cause further to be done 

x2 
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thereon wliat of right and according to the law and custom of 
England we shall see £t to be done. 

Witness, &c. 

To be indorsed. 

By order of Court [or of Mr. Justice 1. 

At the instance of the within-named defendant [or as the case 
may he"]. 
This writ was issued by, &c. 

No. 18. 

EECOGI^IZAlfCE TO PBOSE0T7TE GeBTIORABI FOB CONYICmON, ObDEB 

OF Justices, ob Obdeb of Sessions. 

Be it remembered, that on the day of , 188 , 

E. F., of , N. 0., of , and P. Q., of , come 

before me, B. S., Esquire, one of her Majesty's justices of the 
peace in and for the county of , and acknowledge to owe 

to our Sovereign Lady the Queen the sum of fifty pounds of lawful 
money of Great Britain, to be levied upon their goods and 
chattels, lands and tenements, to Her Majesty's use, upon condition 
that if the said E. F. shall prosecute with effect, without any 
wilful or affected delay, at his own proper costs and charges, a 
writ of certiorari issued out of the Queen's Bench Division of Her 
Majesty's High Court of Justice, to remove into the said Court 
all and singular orders [or as the case may he. Insert description 
from certiorari] and shall pay to the prosecutors, within one 
month next after the said orders shall be confirmed in the said 
Court, all their full costs and charges, to be taxed according to 
the course of the said Court, then this recognizemce to be void or 
else to remain in full force. 

Taken and acknowledged the day 
and year first aforesaid. 

Before me, 

[Signedy ^c] 

No. 20. 

Eegognizai7Ce ox Special Case ox Obbeb of Sessions in 

CbiminaIi Cases. 

Be it remembered, that on the day of , 188 , 

A. B., of , and C. D., of , and E. F., of , oome 

before me, , one of Her Majesty's justices of the peace in 

and for the coimty of , and acknowledge to owe to our 

Sovereign Lady the Queen the sum of fifty pounds of lawful 
money of Great Britain to be levied upon their goods and 
chattels, lands and tenements, to Her Majesty's use, upon con- 
dition that if he, the said A. B., shall prosecute with effect, 
without any wilful or affected delay, at his own proi>er costs and 
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charges certain proceedings in the Queen's Bench Division of 
Her Majesty's High Court of Justice to quash all and singular 
orders made by the keepers of the peace and justices in and for 
the county of upon the appeal of the said A. B. against a 

certain conviction against him for [^shortly describe offence'], and 
shall pay to the prosecutor, within one month next after the said 
orders shall be confirmed in the said Court, all his full costs and 
charges, to be taxed according to the course of the said Court, 
then this recognizance to be void, or else remain in full force. 

Taken, &c. 

No. 21. 
Eettjen to Wbit op Cbrtioraei. 

Indorse the writ thus ;— 

The execution of this "writ appears by the schedules * hereunto 
annexed. The answer of A. B., Esquire, one of the keepers of 
the peace and justices within mentioned. 

To he signed and sealed hy one of the justices. (l.s.) 

* The schedules oonsifit of the indictment orders and other documents to 
be returned. 

No. 22. 

Memobandum pukstjant to Eulb 37 that Eecognizakce 

NOT BEQT7IBED. 

The Court having ordered that the within-mentioned order be 
quashed when returned no recognizance is required by the Crown 
(Mce Eules, 1886. 

(Signed) [by the Queen's Coroner and Attorney 

or other proper officer J] 

No. 23. 

Attobitey-Geneeal's Fiat fob application fob Cebtiobabi. 

Let application be made to the Queen's Bench Division of Her 
Majesty's High Court of Justice [or to a judge in chambers] for 
a writ of certiorari^ to be directed to to remove into the 

said division * all and singular indictments of whatsoever misde- 
meanours \or felonies] whereof A. B. is [or may be] before them 
•indicted. 

Dated, &c. 

(Signed) E. Websteb 

(Attorney-General). 
Note. — The writ must he indorsed at the instance of Her Majesty* s 
Attorney- General, 

*liiot conviction or order of justices, or order of sessions, as in Ko. 16. 



310 APPENDIX E, 

No. 24. 

Entbt of Appeaaaitoe to TimicmsxsT, &c. 

In the High Court of Justioe, 
Queen's Bench Division. 

[^Middlesex,"] The Queen 

against 
A. B. 

Enter appearance for the aboye-named defendant, A. B., to 
this indictment [or information]. 

Dated, &c. 

(Signed) 0. D., of X., agent for E. F., of 

Y., solicitor for aboye-named 
defendant. 



No. 25. 
Notice of Motion to dischaboe Pbisoneb ottt of custody when 
Proseoutob has not proceeded within a month after 
Defendant's apprehension. 

In the High Oourt of Justice, 
Queen's Bench Division. 

[^Middlesex.'] The Queen 

against 
A. B. 

Take notice that application will be made to this Court [or to 
a judge in chambers], at the expiration of eight days after 
service of this notice, or as soon after as counsel can be heard, 
that the above-named defendant be discharged out of custody 
upon his entering an appearance to the indictment in this prose- 
cution, on the gpround that the prosecutor has not proceeded as 
required by Bule 44 of the Crown Office Bules of 1886. 

Dated, &c. 

(Signed) C. D. of L., agent for X. T., of 

S., solicitor for above-named 
defendant. 
To W. G. the prosecutor, or 

the solicitor 
for the prosecutor. 
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No. 26. 

Notice op Motion fok disoharoe op peisoneb out op ottbtody 
APTER Conviction when Prosecutor has not proceeded to 

BRING him up POR SENTENCE. 

[^Heading as in No. 25.] 

Take notice that this Court will be moved at the expiration of 
eight days after service of this notice or so soon after as counsel 
can be heard that the above-named defendant be discharged out 
of custody upon giving his own recognizance, the prosecutor not 
having brought up the said defendant for sentence as required 
bj Eule 45 of the Crown Office Eules, 1886. 

Dated, &c. 

No. 27. 

Beoognizakoe to prosecute Inpormation (Criminal). 

Be it remembered, that on the day of 188 , before 

Frederick Cockbum, Esquire, Queen's coroner and attorney, in 
the Queen's Bench Division of Her Majesty's High Court of 
Justice, before the Queen herself, cometh A. B. [the prosecutor'] 
of, &c., and acknowledges to owe to C. D. [the defendant] the 
sum of fifty pounds upon condition to prosecute with effect a 
certain information exhibited against the said C. D. by the said 
coroner and attorney, before the Queen herself, in the said Court 
for certain misdemeanours, and abide by and observe all such 
orders and things as the said Court shall direct in that behalf. 

Taken, &c. 

(Signed) 

F. COCKBURN 

(Queen's Coroner and Attorney). 



No. 29. 

Notice to a Justice of the Peace op intention to apply por a 

Criminal Information. 

To A. B., Esquire, one of Her Majesty's justices assigned to 
hear and determine divers crimes, trespasses, and other offences 
committed within the county of 

Take notice, that the Queen's Bench Division of Her Majesty's 
High Court of Justice will be moved on the day of , 

or so soon after as counsel can be heard on behalf of C. D., for 
an order to show cause why an information should not be 
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exhibited against yoa for certain misdemeanours, in nnlawfullj, 
malidously, and corruptly, and contrary to your duty as such 
justice of the peace [here set out the nature of the offence']. 

Dated, &c. 

(Simed) 

Solicitor for the said G. D. 

Notice to several Justices, 

Commence, as above, and contintie why one or more information 
or informations should not be exhibited against you or some or 
one of you, &c. as above. 



No. 80. 
Infobmatiok (Obdonal). 

Middlesex, to wit. 

Be it remembered, that Frederick Oockbum, Esquire, coroner 
and attorney of our present Sovereign Lady the Queen, in the 
Queen's Bench Division of Her Majesty's High Court of Justice, 
before the Queen herself, who for our said Lady the Queen in 
this behalf prosecutes in his own proper person, comes here into 
Court, before the Queen herself, at the Koyal Courts of Justice, 
London, on [the day the order was made absolute']. And for our 
said Lady the Queen gives the Court here to understand and be 
informed, that [state offence and then proceed in the same manner 
as if it were an indictment']. 

Second Count, — ^And the said coroner and attorney of our said 
Lady the Queen, for our said Lady the Queen, further gives the 
Court here to understand and be mf oimed that, &c. 

{To conclude,) 

Whereupon the said coroner and attorney for our said Lady 
the Queen prays the consideration of the Court here in the 
premises, and that due process of law may be awarded against 
him, the said B. G., in this behalf to make him answer to our 
said Lady the Queen touching and concerning the premises 
aforesaid. 

(Signed) 

F. COCEBXTBH 

(Queen's Coroner and Attorney). 
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No. 81. 

Ikfobmatiok Ex Officio. 

Information hy the Attorney- General or Solicitor- General, 

ex officw. 

In the same form, using the name of the Attorney -General [or 
Solicitor- General] instead of the Queen* s coroner and attorney, 
thus — Sir Eichard Webster, ELnight, Attorney-General \_or 
Sir John Gorst, Knight, Solicitor-General] of our present 
Sovereign Lady the Queen, who for our said Lady the Queen in 
this behalf prosecutes, whereupon, &g. the said Attorney- 
General, &g., as in the prayer. 



No. 40. 
Oebtifioate of Default to Afpeab, &o., AcooRDiNa to 

BECOQNIZAirCE. 

In the High Court of Justice, 
Queen's Bench Diyision. 

[^Devonshire.'] The Queen 

against 
J.J, 

I hereby certify that at the session of oyer and terminer and 
general gaol delivery [or at the general quarter sessions of the 
peace, or as the case may be] held at Exeter, in and for the 
county of Devon, on the day of 1886, a bill of indict- 

ment was found by the grand jury against J. J. for [^here shortly 
describe the offence from indictment], which said indictment was 
afterwards, at the instance of the said J. J., removed into this 
Court, and filed in the Crown Office of the said High Court on 
the day of 1886, and that the said J. J. on the 

day of 1886, entered into a recognizance with two sureties 

forthwith to appear and plead to the said indictment, but the 
said J. J. having neglected so to do, the said recognizance was 
on the day of ordered to be estreated into the 

exchequer. And I further certify that the said J. J. has not yet 
appeared or pleaded to the said indictment, nor is he now under 
any recognizance so to do. 

Dated, &c. 

(Signed) 

F. COOKBTJEN 

(Queen's Coroner and Attorney) 
[or other proper officer of the Crown Office]. 
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No. 41. 

Cebtificate of Indiotment Yoxnm ob iNFOBMAxioir PILED nr the 

Queen's Benoh Drvisioir. 

In the Higli Court of Justice, 
Queen's Bencli Division. 

^Middlesex,'} The Queen 

V. 

J.J. 

I hereby certify that J. J. stands charged by indictment found 
or information filed] against him in this division on the 
ay of 1886, with \_here shortly state the offence^ and that 

the said J. J. has not appeared or pleaded to the said indictment 
\_or information], nor is he under any recognizance so to do. 
Dated, &c. 

(Signed) 

P. GOCKBVBS 

(Queen's Coroner and Attorney) 
[or other proper officer of the Croum Office^, 



s 



No. 42. 

Certificate of Iin)icTMENT fouio) at the Assizes ob Quabtee 
Sessions, &o., and behoved into the Queen's Bench 
Division. 

In the High Court of Justice, 
Queen's Bench Division. 

[DevonshireJ] The Queen 

against 
J.J. 

I hereby certify that at the session of oyer and terminer and 
general gaol delivery [or at the general quarter sessions of the 
peace] held at Exeter in and for the county of Devon on the 
day of 1886, a bill of indictment was found by the 

grand jury against J. J. for that [here shortly describe offence as 
in indictment], which said indictment was afterwards, at the 
instance of [state at whose instance'], removed into the Queen's 
Bench Division of Her Majesty's High Court of Justice and 
filed in the said Court on the day of 1886, and that 

the said J. J. has not appeared or pleaded to the said indictment, 
nor is he under any recognizance so to do. 
Dated, &c. 

(Signed) 

r. Cockbubn 

(Queen's Coroner and Attorney) 

[or other proper officer of the Crown Office]. 
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No. 43. 

Wabbant of Abbebt. 

In the nigh Oourt of Justice, 
Qaeen's Bench Division. 

England, to wit. Whereas it is certified to me by the proper 
officer in that behalf that [a« in certificate No. 40, 41, or 42]. 

These are, therefore, to command you forthwitii to apprehend 
the said A. B., and to bring him before me or some other judge 
of the High Court, or before some one or more of the justices of 
the peace in and for the said \_couniy~} of , to be dealt 

with according to law. 

Dated, &c. (Signed) 

COLEBIDOE 

(Lord Chief Justice of England). 

To Mr. [^Lewislf tipstaff of the Queen's 
Bench Division of the High Court of 
Justice, and to aU constables and other 
peace officers whom it may concern. 

No. 44. 

Wabbant to admit to Bail on Indictment pound in Queen's 

Bench Division. 

In the High Court of Justice, 
Queen's Bench Division. 

England, to wit. Whereas it is certified to me by the proper 
officer in that behalf that [a« in certificate No, 41]. 

These are, therefore, to command you forthwith to apprehend 
the said A. B., and to bring him before me or some other judge 
of the High Court of Justice in chambers at the Eoyal Courts of 
Justice, London, or before one or more justice or justices of the 
peace near to the place where he shall be taken, to the end that 
he may find sufficient sureties for his immediate appearance in 
this Court, and forthwith to plead to the said indictment, " and 
to try the same at the then \j)r next] sittings of the said Court ^^^ 
and personally to appear in the said Court on the trial of the 
said indictment [or information], and also upon the return of 
the postea, if he shall be convicted, and be further dealt with 
according to law. 

Dated, &c. (Signed) 

COLEBIDQE 

(Lord Chief Justice of England). 

Note. — This warrant may also be used in the case of an indict- 
ment removed into the Court by certiorari against any defendants, 
not parties to the removal and not under recognizance, to answer in 
this Court by omitting the words '* and to try the same at the then 
[or next'] sittings of the said Court J^ 
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No. 45. 
Warrant op GoMHrriAL. 

■ 

In the High Oourt of Justice, 
Queen's Bench Division. 

Whereas by my warrant [^or the warrant of the Honourable 
Mr. Justice 1 dated the day of 1886, 

after reciting that it nad been certified to me [or himl that [as 
in the certificate]^ I [or he] commanded the tipstafiE 

of this Oourt, and all constables and other peace officers whom it 
might concern, forthwith to apprehend the said A. B. and bring 
him before me [or the said judge] or some other judge of the 
High Court, or before some one or more justices of the peace in 
and for the County of to be dealt with according to law. 

And whereas the said A. B. has been apprehended under and 
by virtue of the said warrant, and being now brought before me 
[if before a justice of the peace add one of Her Majesty's justices 
of the peace in and for the county of ], it is hereupon 

duly proved to me upon oath, that the said A. B. is the same 
person who is named and charged in and by the said indictment : 
These are therefore to command you to whom this warrant is 
addressed, forthwith to take ajid lodge the said A. B. in the 
prison at F. in the county of , together with this warrant, 

there to be imprisoned by the gaoler of the said prison until he 
shall be discharged by due course of law. 

Dated, &c. 

(Signed) 

Coleridge 

(Lord Chief Justice of England) 

[ory if by a justice of the peace, to be 

signed and sealed by him]. 

To 

No. 46. 

Notice to Defendant to appear to Information in Pursuance 

OF undertaking in enlarged Order. 

( Copy the enlarged order containing the undertaking to appear, 
and write the following notice at the foot,) 

In the High Court of Justice, 
Queen's Bench Division. 

[Somersetshire.'] The Queen 

V, 

B. xc. 

Take notice, that in pursuance of the above order, an infor- 
mation has been filed in the Queen's Bench Division of Her 
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Majesty's High. Court of Justice against tlie above-named defen- 
dant for certain misdemeanours. And that he is hereby required 
to cause an appearance to be entered in the said Court thereto 
inmiediately in pursuance of his imdertaking contained in the 
above order. And in default thereof the said Court will be 
moved on the day of or so soon after as counsel 

can be heard, that the prosecutor be at liberty to enter an appear- 
ance thereto for the said defendant, and to sign judgment 
afi^inst him [or that an attachment may issue against him for 
his contempt in not performing his said undertaking]. 
Dated, &c. 

(Signed) 
M. N., of L., agent for Q. H., of Y., 
solicitor for the prosecution. 

To B. H., the above-named defendant, and 
to , his solicitor or agent. 

Ifti is intended to apply for an attachment^ this notice must be 
served personally. 

No. 47. 
Notice of Bail to avoid Abrest. 

[Heading as in No, 46.] 

Take notice that the above-named defendant will appear before 
a judge in chambers at the Eoyal Courts of Justice, London [or 
before a justice of the peace in and for the coimty of , at 

,] on the day of , 188 , at the hour of 

in the noon, and will then enter into his own recognizance, 

and put in bail to appear in this Court on the day of , 

188 , to the indictment found against him in this prosecution for 
certain misdemeanours, and to plead thereto and try the same at 
the present [or next"] [Trinity"] sittings of the High Court [omit 
words in italics if indictment not found in this Court\ and per- 
sonally to appear at the trial of the said indictment [or informa- 
tion], and on the return of the postea, if it be necessary, and so 
from day to day, and not to depart without leave of the Court. 
And the names and descriptions of such bail are A. B. , of, 

&c. and C. D., of, &c. 

Dated, &c. f 

(Signed) 

M. N., of T., agent for X. T., of 8., solicitor 

for the above-named defendant. 

To C. D., the prosecutor, or to Mr. F., the 
solicitor or agent for the prosecutor. 

[This notice is not required on obtaining a certiorari to remove 
an indictment, or on certiorari for conviction or Orders^ unless 
ordered by the Court or judge on granting the certiorari.] 
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No. 48. 

EeCOGNIZAI^OE to answer InDIOTKENT, 0& iNFOEMATIOir. 

Be it remembered, that on the day of , 188 , A. B.) 

C. D., and E. F., come before me, O. H., Esquire, one of Her 
Majesty's justices of the peace for the county of , and 

acknowledge to owe our Sovereign Lady the Queen the several 
sums following (that is to say) : — The said A. B. the sum of 
pounds, the said C. D. and the said E. E. the sum of 
pounds each of lawful money of Great Britain, to be levied upon 
their several goods and chattels, lands and tenements, to Her 
Majesty's use, upon condition that if the said A. B. shall appear 
in tiie Queen's Bench Division of Her Majesty's High Oourlk of 
Justice, at the Boyal Courts of Justice, London, forthwith, and 
answer an indictment [or information] against him for certain 
[misdemeanours] according to the course of the said Court, and 
try the same at (he present [or next~\ sittings of the said Court [omil 
words in italics if indictment found elsewhere than in this Court\ 
or so soon after as the case can be heard, and shall personalfy 
appear from day to day on the trial of the said indictment, and 
not depart until he shall be discharged by the Court before whom 
such trial shall be had, and shall appear from day to day on the 
return of the postea in the said Court, if it be necessary, and not 
depart until discharged by such last-mentioned Court, then this 
recognizance to be void, or else to remain in fuU force. 

Taken, &c. 

No. 49. 
Notice to be indorsed on Copy Indictment, oe Information, 

TO BE served on A DEPENDANT IN PrISON FOR WANT OP BaIL 

to Answer. 

In the High Court of Justice, 
Queen's Bench Division. 

[^Devonshire,'] The Queen 

against 
J.J. 

Take notice, that unless you shall, within the space of eight 
days next after the delivery hereof, cause an appearance, and 
also a plea or demurrer to be entered in this Court to the within 
information [or indictment], an appearance, and a plea of not 
guilty will be entered thereto, in your name, pursuant to the rule 
in that case made and provided, and that the issue to be joined 
thereon will be tried at the next assizes to be holden in and for 
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the county of [_or at the present [or next] [JKAiry] sittings 

of the High Court of Justice]. 
Dated, &c. 

(Signed) M. N., of L., agent for X. T., 

of S., solicitor for the 
prosecution. 
To J. J., the above- 
named defendant. 

No. 60. 

Affidavit of Service of Copy Infobmation, ok Indiotmsnt, 
WITH Notice indobsed on Defendant in Oaol. 

{Heading as in No. 49.) 

I, A. B., of, &c., make oath and say : — 

That I did on the day of , 188 , deliver to the 

above-named defendant, then a prisoner in Her Majesty's prison 
at , in and for the county of , at the said prison, a 

copy of the paper writing hereunto annexed marked with the 
letter [annex a copy of the information and notice indorsed^} and 
of the mdorsement thereon. 

Sworn, &c. 

No. 61. 

Writ of Sttbposna, to answer on Information. 

Victoria, by the grace of God, &c., to A. B. : We command 
you that, laying aside all pretences and excuses whatsoever, you 
be and appear in the Queen's Bench Division of our High Court 
of Justice before us at the Boyal Courts of Justice, London, on 
the day of , 188 , to answer to us of and concern- 

ing such matters and things as shaU then and there be objected 
against you on our behalf, and, further, to do and receive all 
and singular such matters and things as our said Court shall 
then and there consider of concerning you in this behalf. And 
this you are not to omit under the penalty of one hundred pounds, 
to be levied upon your goods and chattels, lands and tenements, 
if you shall make default in the premises. 

Witness, &c. 

Indorsement when on Criminal or Ex Officio Information, 

Frederick Cockbum, Esquire, Queen's coroner and attorney, 
in the Queen's Bench Division of Her Majesty's High Court of 
Justice, before the Queen herself [or, if ex officio, !Richard 
Webster, Knight, Attorney-General of our Lady the Queen], for 
our said Lady the Queen, prosecutes this writ against the within- 
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named A. B., upon an information exhibited against him by the 
said Frederick Cockbum [or Sir Itichard Webster] in the said 
Court for certain misdemeanours whereof he is impeached. 

When on Quo Warranto. 

Frederick Oockbum, Esquire, Queen's coroner and attorney, 
&c., prosecutes this writ against the within-named A. B. upon 
an information in the nature of a quo warranto, on the relation 
of C. D. exhibited against the said A. B. by the said Frederick 
Cockbum in the said Court to show by what authority he daims 
to be [a member of the local board for the district of , or as 

the case may be"], whereof he is impeached. 

This writ was issued by, &c. 

No. 52. 

Writ of Venire Facjias, to answer. 

Victoria, by the grace of God, &c., to the sheriff of Lancashire, 
greeting : We command you that you cause to come before us, 
in the Queen's Bench Division of our High Court of Justice, at 
the Koyal Courts of Justice, London, on the day of , 

188 , A. B., to answer to us for certain misdemeanours whereof 
he is indicted, and have you then there this writ. 

Witness, &c. 

This writ was issued by, &c. 

No. 53. 

alttdavit of service of subposna to answer to an 

Inforjcation. 

In the High Court of Justice, 
Queen's Bench Division. 

{Middlesex,)— The Queen 

against 
A.B. 

I, C. D., of, &c., make oath and say : 

That I did on the day of , 188 , serve A. B., the 

above-named defendant, with the writ of subpcena to answer in 
this prosecution hereunto annexed, and of the indorsement 
thereon, by delivering a true copy of the said writ and indorse- 
ment thereon to, and leaving the same with [a servant of the 
said] A. B., at the house or residence for office] of the said 
A. B., situate at , in the county of . And at the 

same time showiug to the said [servant of the said] A. B. the 
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said original writ of suhpcena ; and whicli said writ appeared to 
this deponent to be duly and regularly issued out of and under 
the seal of this honourable Court. 

Sworn, &o. 

(Signed) 0. D. 

Filed on behalf of the prosecutor [or relator]. 

In cases against the Printers and Publishers of Newspapers. 

Say [as ahove']^ by delivering a true copy of the said writ of 
subpoena and indorsement thereon, to, and leaving the same with, 
a clerk or servant of the said defendants, at the office of the said 
defendants, called or known as the office of the newspaper, 

situate at , in the county of . And at the same 

time, &c. [as above']. 

No. 54. 

Weit op Attachment to answ£b an Intobication. 

Victoria, by the grace of God, &c., to the sheriff of , 

greeting : We command you that you attach A. B., if he shall 
be found in your bailiwick, and him safely keep, so that you 
may have his body before us in the Queen's Bench Division of 
our High Court of Justice, at the Eoyal Courts of Justice, 
London, on the day of , to answer to us for certain 

misdemeanours whereof he is impeached, and that you have then 
there this writ. Witness, &c. 

No. 66. 

Wett op Disteinoas, to answer. 

Victoria, by the grace of God, &c., to the sheriff of , 

greeting : We command you that you distrain A. B. by all his 
hinds and chattels in your bailiwick, so that neither he nor any 
one for him do put his hands to the same, until you shall have 
another command from us for that purpose. And that you 
answer to us for the issues thereof, so that you may have him 
before us in the Queen's Bench Division of our High Court of 
Justice at the Boyal Courts of Justice, London, on the day 

of 188 , to answer to us for certain whereof he is 

indicted [or impeached], and to hear his judgment for his many 
defaults, and have you then there this writ. Witness, &c. 

No. 67. 

Weit of Capias to answee to Indictment, oe Infoemation. 

Victoria, by the grace of God, &c., to the sheriff of , 

greeting: We command you that you take A. B., if he shall be 

B.R. Y 
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found in your bailiwiok, and him safely keep, 80 that you may 
have his body before us in the Queen's Bench Division of our 
High Court of Justice at the Boyal Courts of Justice, London, 
on the day of , 188 , to answer to us for certain 

misdemeanours [or felonies] whereof he is indicted [or impeached]. 
And have you then there this writ. Witness, &c. 

[^For writ tj/" capias ad satisfaciendum after judgment j see No. 144]. 

No. 68. 

Wbit of Capias oum PBocLAirATioins. 

Victoria, by the grace of God, &c., to the sheriff of , 

greeting : Whereas by our writ of exigent, having the same day 
of teste and return as this our writ of proclamation, we have 
commanded you that you cause to be exacted [or^ if in London^ 
demanded] A. B., from County Court to County Court [or, if in 
London J from hustings to hustings] until he shall be outlawed, 
according to the law and custom of England, if he shall not 
appear. And if he shall appear, that then you take him, and 
him safely keep, so that you may have his body before us in the 
Queen's Bench Division of our High Court of Justice at the 
Boyal Courts of Justice, London, on the day of 188 , 

to answer to us for certain whereof he is indicted {ae in the 

exigent). We therefore command you that you cause three pro- 
clamations to be made according to the rule in that case made 
and provided, in the form following, that is to say, one of the 
same proclamations in the open County Court of and in your 
county, and one other of the same proclamations to be made at 
the general quarter sessions of the peace in those parts where 
the said A. B., at the time of the said exigent awarded, was 
dwelling, and one other of the same proclamations to be made 
one month at least before the fifth time exacted by virtue of the 
said writ of exigent, at or near to the most usual door of the 
church or chapel of that town or parish where the said A. B. 
was dwelling at the time of the said exigent so awarded. And 
if the said A. B. was dwelling out of any parish, then in such 
place as aforesaid of the parish in your county next adjoining to 
the place of the dwelling of the said A. B., and upon a Sunday 
immediately after divine service and sermon, if any sermon there 
be. And if no sermon there be, then forthwith immediately after 
divine service, that he, the said A. B., render himself unto you 
before- or at the time when he shall be the fifth time exacted by 
virtue of the said writ of exigent. So that you may have his 
body before us in the said Queen's Bench Division on the 
day of 188 , to answer to us for the aforesaid, 

whereof he is indicted. And have you then there this writ. 
Witness, &c. 

[To have the same teste and return as the Exigent No. 59.] 
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No. 59. 
Writ of Exigent beforb Conviotioh. 

Victoria, by the grace of God, &c., to the sheriff of , 

greeting : We command yon that you cause to be exacted A. B., 
from County Court to County Court, until he shall be outlawed, 
according to the law and custom of England, if he shall not 
appear. And if he shall appear, that then you take him, and him 
safely keep, so that you may have his body before us in the Queen's 
Bench Division of our High Court of Justice at the Koyal Courts 
of Justice, London, on the day of 188 , to answer 

to us for certain whereof he is indicted, and whereupon 

you have before returned unto us that the said A. B. was not 
found in your bailiwick. And have you then there this writ. 
Witness, &c. 

If in London. — ^Instead of "exacted," say " demanded," and 
instead of ** from County Court to County Court," say " from 
busting to busting." 

If against a woman, — Say "waived " instead of "outlawed." 

If against a man and woman, — Say " outlawed and waived." 

No. 60. 
Writ of Capias cum Proclamatiowe into a Foreign County. 

Victoria, by the grace of God, &c., to the sheriff of , 

greeting : We command you that you take A. B., if he shall be 
found in your bailiwick, and him safely keep, so that you may 
have his body before us in the Queen's Bench Division of our 
High Court of Justice at the Boyal Courts of Justice, London, 
on \Jhree or four months between teste and return^ as the case mag 
he"], the day of next, to answer to us for certain 

[misdemeanours] whereof he is indicted ; and if you cannot find 
the said A. B. in your bailiwick, that then you make public 
proclamation in two County Courts of your county before the 
return of this writ, that he be before us at the aforesaid day to 
answer to us concerning the premises according to the rule in 
that case made and provided, and have you then there this writ. 
Witness, &c. 

This writ was issued by, &c. 

No. 61. 

Writ of Exigent with Allocatur. 

Victoria, by the grace of Qod, &c., to the sheriff of , 

greeting : We command you that allowing the County 

Courts at which was exacted and did not appear as you 

returned to us on the day of last, you cause him to 

y2 
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be further exacted at jour next Countj Court, and bo from 
County Court to County Court, until he shall be outlawed, 
according to the law and custom of England if he shall not 
appear. And if he shall appear, that then you take him and 
him safely keep, so that you may have his body before us in the 
Queen's Bench Division of our High Court of Justice at the 
Boyal Courts of Justice, London, on the day of 

188 , to satisfy us concerning his redemption by reason of 
certain whereof he is indicted, and thereupon by his own 

confession [or by a jury of the country], he stands convicted as 
in our Court before us it appears upon record [or to answer to 
us for certain whereof he is indicted]. And whereupon 

you have before returned unto us that the said was not 

found in your bailiwick, and have you then there this writ. 
Witness, &c. 

In London. — Say "hustings " instead of " County Court," and 
" demanded " instead of *' exacted." 

[7b be tested on the day of the return of the previotu verity 
and made returnable on the fret or last day of the following 
sittings. 

Alias writs of allocatur exigent to issue if necessary^ to make up 
the quinto exact, i,e., until the defendant has been exacted at Jive 
County Courts^, 

No. 62. 

WniT OP Capias Utlaqatum. 

Victoria, by the grace of Ood, &c., to the sheriff of , 

greeting : We command you that you take A. B., if he shall be 
found in your bailiwick, and him safely keep, so that you may 
have his body before us, in the Queen's Bench Division of our 
High Court of Justice at the Boyal Courts of Justice, London, 
on the day of 188 , to stand right in our Court, 

before us, upon a certain outlawry against him, at our suit, for 
certain whereof he is indicted, &c., and thereupon he is 

declared outlawed in your county, and have you then there this 
writ Witness, &c. 

No. 63. 
Wbit op Capias Utlaqatum, Special, ouk bbbvb de Inqxtibendo. 

[Same as No. 62.] 

[And after the words '* declared outlawed in your county ^^^ add: — ] 

We also command you that you diligently inquire by the oath 

of good and lawful men of your bailiwick, what goods and 

chattels, lands and tenements, the said A. B. had on the said 

day of 188 , [the date of Capias Utlagatum'] in 
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your said bailiwick ; and those goods and chattels, lands and 
tenements, into whose hands soever they may have come, in your 
bailiwick, you cause to be taken, seized into our hands, and 
appraised according to the full value thereof, to our use, so that 
you may certify, at the aforesaid time, the true value of the 
same goods and chattels, lands and tenements, under their seals, 
or the seal of some of them, by whose oath the inquisition 
aforesaid shall be taken, then returning to us this our writ. 
Witness, &c. 

No. 64. 
Weit of Melius Inquieendum. 

Victoria, by the grace of Ood, &c., to the sheriff of , 

greeting : 

We command you that you again and more diligently inquire, 
&c. [continue as in Form 63]. 

No. 65. 

Wbit of Exigent afteb JuDOMEirr. 

[Same as No. 59.] 

[Except instead of " to answer " say : — ] 

To satisfy us concerning his redemption by reason of certain 
whereof he is indicted, and thereupon by a jury of the 
country [or hy his own confession or default], he stands convicted. 
As in our Court before us it appears upon record. And where- 
upon, &c. [as in No, 59]. 



BAIL. 

No. 69. 

Wbit of Habeas Coefvb to bbiko up Frisoneb to be bailed. 

Victoria, by the Grace of God, &c., to , greeting : 

We command you that you have in the Queen's Bench Division 
of our Hifi^h Court of Justice [or before a judge in chambers] at 
the Eoyal Courts of Justice, London, immediately after the 
receipt of this our writ, the body of A. B. being taken and 
detained under your custody as is said, together with the day 
and cause of his being taken and detained, oy whatsoever name 
he may be called, to undergo and receive all and singular such 
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matters and things as our said Court [or judge] shall then and 
there consider of concerning him in this behalf ; and have you 
there then this our writ. 
Witness, &c. 

To be indorsed. 

By order of Court [or of Mr. Justice ]. 

This writ was issued by, &c. 

No. 70. 

SuMHONs TO Admit to Bail on a Cbiminal Chaboe. 

In the High Court of Justice, 
Queen's Bench Division. 

The Honourable Mr. Justice in chambers. 

[If indictment or information found in this Court insert title. 2 

Upon reading the affidavit of , &c., filed the day 

of 188 , and upon hearing counsel, or the solicitor for 

A. B. It is ordered that all parties concerned attend the 

judge in chambers on the day of 188 , at the hour 

of in the noon, on the hearing of an application on 

behalf of the said A. B. to be admitted to bail. 

Dated, &c. 

Notice. — To he served upon the committing magistrates or coroner 
and prosecutor f or in case of murder or manslaughter on the widow 
or next of kin of the deceased^ or as the judge may direct. 

No. 71. 

Obdeb to admit FmsoNEB TO Bail. 

In the High Court of Justice, 
Queen's Bench Division. 

The Honourable Mr. Justice in chambers. 

[If indictment or information in this Court insert title,'] 

Upon reading the affidavit of filed the day of 

188 , and upon hearing counsel [or the solicitor] for 

It is ordered that upon A. B. giving security by his own 
recognizance in the sum of with [two"] suf^cient sureties 

in the sum of each before one of Her Majesty's justices of 

the peace in and for the county of [or before a judge in 

chambers] for the personal appearance of the said A. B. at the 
next assizes and general session of oyer and terminer [and general 
gaol delivery] [or the next general quarter sessions oi the peace] 
to be holden in and for the said county of then and there 

to answer to all such matters and tilings as, on Her Majesty's 
behalf, shall be objected against him, he the said A. B. be 
discharged out of the custody of the governor of Her Majesty's 
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prison at in the said county as to his commitment tor l_here 

shortly state the offence as in commitment^. 

Dated, &c. 

( Twenty-four hours^ notice of the names and descriptions of the 
proposed sureties must he given to the prosecutor unless the judge 
order otherwise.) 

No. 72. 
Apftdavit of Sebyioe op Summons, to admit to Bail, on ths 

GOMMITTINO MaOISTKATES, AND NeXT OF EiN OF DeOEASED, 
0£ THE P&08EOX7TOB. 

In the High Court of Justice, 
Queen's Bench Division. 

[^If indictment or information in this Court insert name ofcause^ 
not otherwise,! 

I, A. B., of, &c., derk to C. D., of , solicitor for [^insert 

name ofpr%soner\ make oath and say — 

1. That I did on the day of 188 , serre 
I. J., Esquire, one of the committing justices mentioned in the 
summons hereunto annexed, with the said summons, by delivering 
a true copy of the said summons to a servant of the said I. J., at 
the house of the said I. J., situate at in the said county. 

2. That I did on the day of also serve £. L., Esquire, 
the other committing justice also mentioned in the said summons, 
by delivering a true copy of the said summons to a servant of 
the said K. L., at the house of the said K. L., situate at 

in the said county of 

3. That I did on the day of 188, also serve E. F., 
gentleman, one of the coroners of and for the county of , 
also named in the said summons, with the said simmions, by 
delivering a true copy of the said summons to a clerk [or servant] 
of the said E. F., at the office [or house] of the said E. F., 
situate at in the said county. 

4. That I did on the day of 188 , also serve 
G. H. [the widow or the next of kin of deceased^ or the 
prosecutor"] mentioned in the said summons with the said summons 
by delivering a true copy of the said summons to the said [the 
widow or next of kin or prosecutor] at in the county of 

Sworn, &c. 

No. 73. 

Notice of Bail, upon Oedeb of Judge, without Habeas Cobfus. 

Whereas the Honourable Mr. Justice has made an order 

bearing date the day of 188 , that [recite the order, 

see No. 71]. 

Now take notice that in pursuance of the said order the said 
and [four] sufficient sureties will enter into such recog- 
nizance as aforesaid before [as in the order] at on the 
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daj of at the hour of in tho noon. And 

that the names and descriptions of such Bureties are 
Dated, &c. 

(Signed) M. N., of L., agent for 

Or. H., of Y.y solicitor 
for the said 
To the prosecutor [or widow or next 
of km] and to the committing 
magistrates [or coroner]. 

No. 74. 
Notice of Bail xtfon Habeas Corpus. 

Whereas the Honourable Mr. Justice has granted a writ 

of habeas corpus, directed to the gaoler of Her Majesty's prison 
at of and for the , commanding him to have the 

body of before the Queen's Bench Division of Her Majesty's 

High Court of Justice [or before a judge at chambers] immedi* 
ately to undergo, &c. [as in Form 69]. 

Now take notice, that by virtue of the said writ, the said 
will be brought before Her Majesty's said Court [or before a 
judge at chambers at the hour of in the noon] on 

the day of 188 , in order that he, the said , 

may be admitted to bail personally to apx>ear at the next session 
of oyer and terminer and gaol delivery to be holden in and for 
the county of [or otherwise as the case may be^, then and 

there to answer to all such matters and things as on Her 
Majesty's behalf shall be then and there objected against him, 
and so from day to day, and not depart that Court without leave. 
And, further, take notice that the names and descriptions of the 
several persons who will offer themselves as bail or sureties for 
the said are A. B., of , C. D., of , E. F., of 

, and G. H., of 

Dated, &c. 

No. 75. 

Beoognizance to appeab at Assizes, o& Sessioks of the Peace. 

Be it remembered, that on the day of 188 , 

[insert the names and descriptions of defendant and ia«7] come 
before me, , one of Her Majesty's justices of the peace in 

and for the county of , and acknowledge to owe our 

Sovereign Lady the Queen the several sums following (that is to 
say): — The said the sum of pounds, and the said 

and the sum of pounds each of lawful money of 

Great Britain, to be levied upon their several goods and chattels, 
lands and tenements, to Her Majesty's use, upon condition that 
if the said shall personally appear at the next assizes and 

session of oyer and terminer and general gaol delivery [or at the 
next general quarter sessions of the peace], to be holden in and 



APPENDIX TO CROWN OFFICE RULES, 1886. 329 

for the county of , and then and there answer to all such 

matters and things as on Her Majesty's behalf shall then and 
there be objected against him, and so from day to day, and not 
depart that Court without leave, then this recognizance to be 
void, or else to remain in full force. 
Taken, &c. 

No. 76. 
Writ of Cebtiobabi to Justices fob Depositions. 

Victoria, by the grace of Qod, &c., to A. B. and C. D., Esquires, 
two of the keepers of our peace and justice assigned to hear and 
determine divers crimes, trespasses, and other olEences committed 
within our county [^or borough, or as the case may he\ greeting : 
We, being willing, for certain reasons, that all and singular 
informations, examinations, and depositions taken or made before 
you, touching the commitment of E. E. to our prison at , 

in and for the coimty [or as the case he~\ of , charged with 

felony [or misdemeanour], be sent by you before a judge at 
chambers, do command you [or one of you] that you [or one of 
you] do send forthwith under your seals [or the seal of one of 
you J before such judge as may be at chambers at the Eoyal 
Courts of Justice, all and singular the said informations, ex- 
aminations, and depositions, with all things touching the same, 
as fully and perfectly as they have been taken or made by or 
before you, and now remain in your custody or power, together 
with this our writ, that we may cause further to be done thereon 
what of right and according to the law and custom of England 
we shall see fit to be done. Witness, &c. 

To he indorsed. 

By order of Court [or of the Honourable Mr. Justice ]. 

At the instance of the defendant [if so']. 
This writ was issued by, &c. 

No. 77. 

WbIT of CeBTIOBABI to a COBOITEB FOB DEPOSITIONS. 

Victoria, by the grace of GK>d, &c., to A. B., gentleman, one of 
oiir coroners of and for our county [or borough, or as the case 
»wy he\ greeting : We, being willing, for certain reasons, that 
all and singular informations, examinations, depositions, and 
inquisitions, taken or made by or before you on view of the body 
of C. D., then and there lying dead, and touching the commit- 
ment of E. F. to our prison of and for our of , charged 
with feloniously kiUing and slaying the said C. D., be sent by 
you before a judge at chambers, do command you that you send 
forthwith under your seal before such judge as may be at 
chambers at the Boyal Courts of Justice, London, all and 
singular the said informations, examinations, depositions, and 
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inquisitions, with all things touching the same, as fully and 
perfectly as they have been taken or made by or before you, and 
now remain in your custody or power, together with this our 
writ, that we may cause further to be done thereon what of right 
and according to the law and custom of £ngland we shall see fit 
to be done. Witness, &c. 

Indorsement cu in No. 76. 

No. 78. 

Ektby op Plea, op Not Guilty oe Guilty to iNBicmcEirr, 

Ltfokmation, OB iNQxnsrnoK. 

In the High Court of Justice, 
Queen's Bench Division. 

IMtddleaex.'] The Queen 

against 
A. B. 

Enter plea of not guilty [or guilty] for the above-named 
defendant A. B. to the indictment [information or inquisition] in 
this prosecution by 0. D., his solicitor [or in person]. 
Dated, &c. 

(Signed) 0. D., of L., agent for 

G. H., of Y., solicitor 
for the said A. B. 

No. 79. 
Special Plea to Iitoictment for noij-repaie of Highway, that 

OTHERS, RATIONE TENURE, ARE BOUND TO REPAIR. 

' In the High Court of Justice, 
Queen's Bench Division. 

[Lincolnshire^] The Queen 

against 
The inhabitants of the parish of 

And now, that is to say, on the day of 188 , before 

our said Lady the Queen, in the Queen's Bench Division of Her 
Majesty's High Court of Justice at the Royal Courts of Justice, 
London, A. B. and C. D., two of the inhabitants of the said 
parish of , by E. F., their solicitor, for themselves and the 

rest of the inhabitants of the said parish (excepting one G. H.), 
come into Court here, and having heard the said indictment read, 
say that our Lady the Queen ought not further to prosecute the 
said indictment against the inhabitants of the parish aforesaid 
(excepting the said G. H., as aforesaid), because they say that as 
to the said part of the said highway, in the said indictment 
described to be ruinous, miry, deep, broken, and in great decay. 
The said G. H., by reason of his tenure of certain lands and 
tenements called , lying and being in the Faid parish, 

ought to repair and amend the said part of the said highway so 
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alleged to be ruinousi miry, deep, broken, and in decay, as 
aforesaid, when and so often as there should be occasion (as the 
said G. n. and all those who held the said lands and tenements 
for the time being, from the time whereof the memory of man is 
not to the contrary hitherto were used and accustomed and of 
right ought to do), and this they, the said A. B. and G. D., are 
ready to verify; wherefore they pray judgment, and that they 
and the rest of the inhabitants of the said parish of 
(excepting the said G. H., as aforesaid), by the Court here, may 
be dismissed and discharged from the said premises, in the said 
indictment above specified. 

(Signed) 

No. 80. 

DSMTJBBEB TO IimiGTMENT OB InPOKMATION. 

\_Heading (u in No, 78.] 

And now, that is to say, on the day of 188 , 

before our said Lady the Queen, in the Queen's Bench Division 
of Her Majesty's High Court of Justice at the Eoyal Courts of 
Justice, London, comes the said A. B. by , his solicitor [or 

in his own proper person], and having heard the said indictment 
[or information] read, says that our said Lady the Queen ought 
not further to prosecute him, the said A. B., by reason of the 
premises in the said indictment [or information] mentioned, 
oecause he says that the said indictment [or information], and 
the matters therein contained, are not sufficient in law' to compel 
him, the said A. B., to answer thereto ; and this he is readj*^ to 
verify. Wherefore he, the said A. B., prays judgment, and that 
by the Court here he may be dismissed and discharged from the 
said premises in the same indictment [or information] specified. 

(Signed) 

No. 81. 

Flea of Not Gttilty and Justification puesttant to 6 & 7 

ViOT. c. 96 8. 6. 

[Heading as in No. 78.] 

And now, that is to say, on the day of 188 , 

before our said Lady the Queen, in the Queen's Bench Dirision 
of Her Majesty's High Court of Justice at the Royal Courts of 
Justice, London, comes the said A. B. by , his solicitor [or 

in his own proper person], and having heard the said indictment 
read, he says that he is not guilty thereof, and hereupon he puts 
himself upon the country. And Frederick C'ockburn, Esquire, 
coroner and attorney of our said Lady the Queen, before the 
Queen herself, who for our said Lady the Queen in this behalf 
prosecutes, does the like. 
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And for a further plea the said A. B., pursuant to the 
statute in that behalf, says that our said Lady the Queen ought 
not further to prosecute the said indictment [or information] 
against him, because he says that it is true that [here allege the 
truth of evert/ libellous part of the publication set out in the 
indictment']. 

And the said A. B. further says, that before and at the time of 
the publication in the said indictment [or information] mentioned 
[here state facts which rendered the publication of benefit to the 
public] ; by reason whereof it was for the public benefit that the 
said matters so charged in the said indictment [or information] 
should be published, and this he, the said A. B., is ready to 
verify. Wherefore he prays judgment, and that by the Court 
here he may be dismissed and discharged from the said premises 
in the said indictment [or information] aboye specified. 

(Signed) 

No. 82. 

Beplicatiox to Special Plea of Eatione Tenxtba. 

[Heading as in No, 79.] 

And hereupon Frederick Oockbum, Esquire, coroner and 
attorney of our said Lady the Queen, in the Queen's Bench 
Division of Her Majesty's High Court of Justice, before the 
Queen herself, who for our said Lady the Queen in this behalf 
prosecutes, says that by reason of anything in the said plea above 
pleaded in bar alleged our said Lady the Queen ought not to be 
precluded from prosecuting the said indictment against the said 
inhabitants of the said parish of because he says that the 

said G-. H. ought not to repair and amend the said part of the 
said highway so alleged to be ruinous, miry, deep, broken, and 
in decay, as aforesaid, by reason of his said tenure in manner 
and form as in and by the said plea is above supposed and 
alleged, and this he, the said Frederick Cockbum, prays may be 
inquired of by the country, and the said A. B. and 0. D. for 
themselves and the rest of the inhabitants of the parish of 
(excepting the said G-. H.) do the like. 

Therefore let a jury come. 

No. 83. 

Eeplication to Plea of Justification puestjant to 6 & 7 

Vict. c. 96. s. 6. 

[Heading as in No, 78.] 

And as to the plea of the said A. B. by him secondly above 
pleaded Frederick Cockburn, Esquire, coroner and attorney of 
our said Lady the Queen, before the Queen herself, who for our 
said Lady the Queen in this behalf prosecutes, says that by reason 
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of anything in the said second plea alleged, our said Lady the 
Queen ought not to be precluded from further prosecuting the 
said indictment against the said A. B., because he says that he 
denies the said several matters in the said second plea alleged, 
and says that the same are not, nor are, nor is any or either of 
them, true, and this he, the said Erederick Cockbum, prays may 
be inquired of by the country, and the said A. B. does the like. 
Therefore let a jury come. 



No. 84. 

DSMTJBBEB BY PrOSEOUTOB TO DEFENDANT'S pLEA. 

[^Heading as in No, 78."] 

And Frederick Cockbum, Esquire, coroner and attorney of our 
said Lady the Queen, who for our said Lady the Queen in this 
behalf prosecutes, having heard the said plea of the said A. B., 
by him in manner and form above pleaded in bar, for our said 
Lady the Queen says, that the said plea, and the matters therein 
contained, in manner and form as the same are above pleaded 
and set forth, are not sufficient in law, and that he, the said 
coroner and attorney for our said Lady the Queen, is not bound 
by the law of the land to answer the same, and this he, the said 
coroner and attorney, is ready to verify. "Wherefore, for want 
of a sufficient plea in this behalf, the said coroner and attorney 
for our said Lady the Queen prays judgment, and that the said 
A. B. may be convicted of the premises above charged upon him. 

(Signed) 



No. 85. 

JOINDEB IN DeMTTRBEB BY PbOSECUTOS. 

[^Heading as in No. 78.] 

And Frederick Cockburn, Esquire, coroner and attorney of our 
paid Lady the Queen, before the Queen herself, who for our said 
Lady the Queen in this behalf prosecutes, says that our said 
Lady the Queen ought not to be barred from prosecuting the 
said indictment [or from having her aforesaid information], 
against the said A. B., because he says, that the said indictment 
\_or information] and the matters therein contained, are good and 
sufficient in law to compel him, the said A. B., to answer thereto. 
Therefore, he the said coroner and attorney for our said Lady 
the Queen prays judgment, and that the said A. B. may be con- 
victed of the premises charged upon him in and by the said 
indictment [or information]. 
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No. 86. 

Joiin)£R IN Demubrer by Defendaitt. 

[^Hectding as in No. 78.] 

And the said A. B. by says that the said plea and the 

matters therein contained, in manner and form as &e same are 
above pleaded and set forth, are sufficient in law to bar or pre- 
clude our said Lady the Queen from having her aforesaid 
information against him, the said A. B., and that he is ready to 
verify and prove the same, as the Court shall award. Where- 
fore, inasmuch as the said coroner and attorney has not answered 
or denied the said plea, nor in any manner replied to the same, 
he the said A. B. prays judgment, and that he may be discharged 
by the Court here, of and from the premises by the said informa- 
tion above charged upon him. 

No. 87. 

Obdeb to bxtestj) Time fob Pleading. 

In the High Court of Justice, 
Queen's Bench Division. 

The Honourable Mr. Justice , judge in chambers. 

\_Middle8ex»'] The Queen 

against 
A. B. 

Upon reading the affidavit of filed the day of 

188 , and upon hearing : 

It is ordered that the defendant [or prosecutor] shall have 
days further to plead to the [indicimeni] in this prosecution 
[upon the following terms, viz. : — J 
Dated, &c. 

No. 88. 

Notice of Tbial to be given to the Pbosecutob upon 
Indictment bemoved by the Defendant. 

In the High Court of Justice, 
Queen's Bench Division. 

^Middlesex.'] The Queen 

A.B. 

Take notice, that the indictment found against the above- 
named defendant at the sessions held at in the connty 
of on the day of for certain [mis- 
demeanours'\ is removed by writ of certiorari, at the instance of 
the said defendant, into the Queen's Bench Division. And that 
he has appeared and pleaded not guilty thereto, and will try the 
issue thereupon joined at the next assizes to be holden at 
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in and for the county of on the day of ,188 

[ar in Middlesex or {London\ on the day of » 188 , 

at the Eoyal Courts of Justice, London], pursuant to the condition 
of the recognizance entered into in that behalf. 
Dated, &c. 

(Signed) M. N., of L., agent for 

G. H., of S., solicitor 
To X. T., for the said A. B. 

The prosecutor's solicitor. 

No. 89. 
Notice of Tbial in Middlesex ob London. 

In the High Court of Justice, 
Queen's Bench Division. 

Middlesex [or London^. The Queen 

against 
C.D. 
Take notice of trial of the issue joined in this prosecution in 
Middlesex \_or London], for the day of next, at the 

Eoyal Courts of Justice, London. 
Dated, &c. 

No. 90. 
NonoE OF Tbial fob the Assizes. 

In the High Court of Justice, 
Queen's Bench Division. 

Surrey. The Queen 

against 
A. B. 
Take notice of trial of the issue joined in this prosecution for 
the next assizes to be holden at in and for the county of 

on the day of , 188 . 

Dated, &c. 

No. 91. 
Becobd of Indictment fob Tbial. 

Pleas before our Lady the Queen in the Queen's Bench Division 
of Her Majesty's High Court of Justice at the Eoyal Courts of 
Justice, London, in the year of our Lord one thousand eight 
hundred and eighty-six. 

Amongst the pleas of the Queen EoU. 

[^Counitf or venue in the marffin.^ Some time ago, that is to 
say, on , the day of , at, &c., before, &c. 

[^Recite the caption of the indictment in the past tense,"] 
Amongst the In- \ It was presented in manner and form fol- 

dictments of > lowing, that is to say [copy the indictment] : 

1886, No. ) Which said indictment our said Lady the 
Queen afterwards, for certain reasons, caused to be brought 
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before her, to be determined according to tbe law and custom of 
England. [ When bill found in this Court omit these words.l 
Wherefore the sheriff of the said county of was commandea 

that he should cause them, the said A. B., C. D., &c. \_the 
defendants'], to come and answer to our said Lady the Queen, 
touching and concerning the premises aforesaid. And now, that 
is to say, on the day of , in the year of our Lord 

one thousand eight hundred and eighty-five, before our said 
Lady the Queen, at the Royal Courts of Justice, London, oome 
the said A. B., C. D., and E. F.,* by , their solicitors [or 

in their own proper persons], and having heard the said indict- 
ment read, they severally say that they are not guilty thereof, 
and hereupon they severally put themselves upon the country, 
and Frederick Cockburn, Esquire, coroner and attorney of our 
said Lady the Queen, in the Queen's Bench Division of Her 
Majesty's High Court of Justice, before the Queen herself, who 
for our said Lady the Queen in this behalf prosecutes, does the 
like. Therefore let a jury thereupon come. 

* Where inhabitants of a parish or county, Sfc, are defendants^ 
the plea and award of jury process is as under : — 

And now, that is to say, on the day of , in the 

year of our Lord one thousand eight hundred and eighty-six, 
before our said Lady the Queen at the Boyal Courts of Justice, 
London, come A. B. and C. D., two of the inhabitants of the 
said parish of on behalf of themselves and the rest of the 

inhabitants of the said parish, by E. F., their solicitor [or, in 
their own proper persons], and having heard the said indictment 
read, they, for themselves and the rest of the inhabitants of 
the said parish, say that the inhabitants of the said parish of 
are not guilty thereof, and hereupon they for themselves 
and the rest of the inhabitants of the said parish put themselves 
upon the country. And Frederick Cockburn, Esquire, coroner 
and attorney of our said Lady the Queen, in the Queen's Bench 
Division of Her Majesty's High Court of Justice, before the 
Queen herself, who for our said Lady the Queen in this behalf 
prosecutes, does the like. Theref ore, &c. 

No. 92. 
Eecord of Infobmation, CbiminaI/, fob Tbial. 

Pleas before our Lady the Queen, in the Queen's Bench 
Division of Her Majesty's High Court of Justice at the Eoyal 
Courts of Justice, London, in the year of our Lord one thousand 
eight hundred and eighty-six. 

Amongst the pleas of the Queen Eoll. 

Amongst the Informa- ) t, [f ^rf^*'* J-Be it remembered, that 
T. » , iQoc ■«•„ } Frederick Cockburn, Esquire, coroner 
tions of 1886, No. j ^^ attorney of our s^d Lady the 

Queen, in the Queen's Bench Division of Her Majesty's High 
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Court of Justice, before the Queen herself, who for our said 
Lady the Queen in this behalf prosecutes in his proper person, 
came here into the Queen's Bench Division of Her Majesty's 
High Court of Justice, before the Queen herself, at the Hoyal 
Courts of Justice, London, on the day of one 

thousand eight hundred, &c. And for our said Lady the Queen, 
brought into the said Court, before the Queen herself, a certain 
information, against C. D., which said information follows in 
these words, that is to say [_here set out the information verhatirn], 

* [Wherefore the sherifE of the county of was com- 
manded that he should cause him, the said A. B., to come to 
answer to our said Lady the Queen touching and concerning the 
premises aforesaid.] And now, that is to say, on the day 
of in the year of our Lord one thousand eight hundred 
and eighty-five, before our said Lady the Queen, at the Boyal 
Courts of Justice, London, comes the said A. B., by his 
solicitor, and having heard the said information read, says that 
he is not guilty thereof, and hereupon he puts himself upon the 
country, and Frederick Cockburn, Esquire, coroner and attorney 
of our said Lady the Queen, in the Queen's Bench Division of 
Her Majesty's High Court of Justice, before the Queen herself, 
who for our said Lady the Queen in this behalf prosecutes, does 
the like.f Therefore let a jury thereupon come. 

* These woida may be omitted if prooess not actually issued. 

t Should plea of jostificatioii under statate be entered it must be added 
here. 

No. 93. 

Becobd of Infokmation (ex officio) fob Trial. 

ISatne as No. 92.] 

\_Usinp the name of the Attorney or Solicitor- General, instead of 
that of the Queen^s coroner and attorney. Thus:] Sir Eichard 
Webster, Knight, Attorney-General of our present Sovereign 
Lady the Queen, who for our said Lady the Queen in this behalf 
prosecutes, came here into the Queen's Bench Division, &c. 



No. 94. 

SUGQESTION THAT A FaIB AND ImPABTIAL TeIAL CANNOT BE HAD. 

And hereupon the said says that a fair and impartial 

trial of the issue joined in this prosecution cannot be had by a 
juiy of the county of , and that it is convenient that the 

said issue be tried by a jury of the county of , which is 

a county next adjoining to the said coimty of , and for 

that reason he the said prays that a jury may come before 

our said Lady the Queen, out of the body of the said county of 
, to try the issue aforesaid. And because the said 

B.B. z 



338 APPENDIX E. 

does not deny the said allegation, nor saj anything against the 
same, and because it appears to the said Court, before the Queen 
herself, that the said allegation is true, therefore let a jury of the 
said county of thereupon come. 

No. 95. 

SdOGBSTION ON INDICTMENT AGAINST INHABITANTS OF A OoUNTY. 

And hereupon the said coroner and attorney of our said Lady 
the Queen, for our said Lady the Queen says that all the 
inhabitants of the said county of are concerned in interest 

in the event of the trial of the said issue, and for that reason 
he the said coroner and attorney prays that a jury may come 
before our said Lady the Queen, out of the county of 
which is an adjoining county to the said county of in order 

to try the issue aforesaid. And because the aforesaid inhabitants 
of the said county of do not deny the said allegation, nor 

say anything against the same, and because it appears to the 
said Court wat the said allegation is true, therefore let a jury of 
the said county of thereupon come. 

No. 96. 

SUOGESTION T7NDEB 38 GeO. 3, 0. 52, TO TRY IN AN ADJOINING 

County to a Town and County of the Town. 

Ajid hereupon the said , coroner and attorney of our 

said Lady the Queen, who prosecutes as aforesaid, by virtue of 
the statute in such case made and provided, prays the said Court 
now here to direct that the said issue so joined upon the said 
indictment may be tried by a jury of the county of [Tbrife], being 
the county next adjoining to the town and county of the town of 
[^Kingston-upon-HuW], And the said Court thinking it fit and 
proper so to do, therefore let a jury of the said county of [ York^ 
thereupon come. 

[ When on behalf of the defendant insert the defendants name in 
the place of the Queen^s coroner and attorney,'] 

No. 97. 
Suggestion in Berwick-upon-Tweed. 

And because the borough of Berwick-upon-Tweed is a place 
where the burgesses of the said borough, by reason of their 
privilege, ought not to be put upon a jury to try the said issue 
out of the said borough, but the said issue ought to be tried by a 
jury of the county of Northumberland, which is the next 
adjacent county to the said borough of Berwick-upon-Tweed. 
Which allegations of the said A. B. are not denied by the scud 
F. C, Esquire, therefore let a jury of the said coimty of 
Northumberland thereupon come. 
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No. 98. 

SUOGEBTIOK IN ONE OV THE OlNQTJS PoBTS. 

And hereupon tlie said F. C, Esquire, who prosecutes as 
aforesaid, says that the said town of Deal is one of the ancient 
towns of the Cinque Ports ; and that the inhabitants within the 
same town, and also the inhabitants within the liberty of the 
Cinque Forts, have such franchises, that no justice, or any other 
minister of our said Lady the Queen, can or ought to enter the 
town to execute any office there, nor ought the freeholders or 
residents within the liberties of the said Cinque Ports to go out 
of the same, to make or constitute any jury without the said 
liberties. And therefore he prays that a jury may come before 
our said Lady the Queen, out of the body of the county of Kent, 
in order to try the issue aforesaid. And because the said 
[defendant^ does not deny the said allegation; and because it 
appears to the said Court that it is fit and proper so to do, the 
same is granted to him. Therefore let a jury thereupon come 
out of the body of the said county of Kent. 

No. 99. 

StraoESTioN whese the Shebiff is Defendant. 

And because the aforesaid A. B., the defendant above-men- 
tioned, now is one of the sheri& of the said where the 
supposed offence in the said information [or indictment] is men- 
tioned to be committed, and therefore is concerned in interest in 
the event of the trial of the issue ; therefore the coroners of the 
said county are commanded that they cause to come. 

No. 100. 

Jtjdgb's Oedee to strike Special Jxjry as provided by 

** The Juries Act, 1870." 

In the High Court of Justice, 

Queen's Bench Division. 
The Honourable Mr. Justice in chambers. 

IMiddlesex.^ The Queen 

against 
A. B. 
Upon reading and upon hearing counsel on both sides 

[or as the case may he"] — 

It is ordered at the prayer and instance of the [jprosecutor], 
that the issue joined in this prosecution be tried by a special 
jury of the county of and that the sherijS of the said 

county or his under-sheriff do attend at the Crown Office with 
the jurors' book and the special jurors' list of the said county, 
and the numbers referring to the names in such list, written upon 
distinct pieces of parchment or card. And that the proper officer 

z2 
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at the Grown Office ahall nominate forty-eight men qualified to 
serve on special juries within the said county, and the solicitor 
or agent for the said prosecutor shall strike out twelve, and the 
solicitor or agent for the defendant shall in like manner strike 
out twelve of the said forty-eight, and that twenty-four, the 
remainder of the said forty-eight, shall be returned for the trial 
of the issue joined in this prosecution. 
Dated, &c. 

No. 101. 

Boll fob Trial at Bab. 

[Same as No. 112.] 

No. 102. 

Waerant of Tales. 

Middlesex. Sir Eichard Webster, Kniffht, Attorney-General 
of our present Sovereign Lady the Queen por our said Lady the 
Queen, omit these words if the tales is prayed for the defendant^ 
prays a tales de circumstantibus to be granted by the Court here 
according to the form of the statute in such case made and 
provided for the trial of the issue joined between our said Lady 
the Queen and A. B. upon an indictment {_or information] for 
certain [misdemeanours] lest the jury to be taken in this behalf 
do remain untaken for default of jurors. 
Dated, &c. 

(Signed) 
E. Webster 
(Attorney-General). 

No. 103. 

Associates Certificate after Trial. 

In the High Court of Justice, 
Queen's Bench Division. 

[^Middlesex.'] The Queen 

against 
A. B. 
I certify that this [indictment^ was tried before the Honourable 
Mr. Justice at and a [special] jury of the county of 

on the day of 1886. 

The jury found the defendant guilty [or not guilty, or guilty 
on such and such counts, and not guilty on such and such counts, 
enumerating them]. 
That the judge sentenced the defendant to pay a fine of, &c. 
That the judge certified [that the case was proper to be tried hy 
a special jury or other certificate^ as the case may be]. 
Dated, &c. 

(Signed) 
X. Y. 
[Title of officer,] 
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No. 104. 

POSTEA OX TeIAL IN MIDDLESEX OB LOZTDOK. 

Afterwards on the day of 188 , before the Eight 

Honourable John Duke, Baron Coleridge, Lord Chief Justice of 
England \_or the Honourable Mr. Justice ] come as well 

the within-named F. C, Esquire, who for our said Lady the 
Queen in this behalf prosecutes as the within-named A. B., by 
his solicitor within-mentioned, (A) and a [^special'] jury of the 
within county, to wit [_here insert the names and descriptions of the 
jurors who attended']^ being summoned and called come and are 
sworn upon the said jury. Whereupon public proclamation is 
made here in Court for our said Lady the Queen, as the custom 
is, that if there be any one who will inform the aforesaid Chief 
Justice [or judge] the Queen's Attorney-General or the jurors of 
the jury aforesaid, concerning the matters within-contained, he 
should come forth and should be heard, and hereupon, J. P., 
Esquire, one of the counsel of our said Lady the Queen [or 
of counsel learned in the law] offers himself on behalf of 
our said Lady the Queen to do this. Whereupon the Court here 
proceeds to the taking of the inquest aforesaid (B) by the jurors 
aforesaid, now here appearing for the purpose aforesaid, who 
being chosen, tried, and sworn to speak the truth touching and 
concerning the matters within contained [when convicted"] say, 
upon their oath, that the said A. B. is guilty of the premises in 
the [if in some counts only, say : second and third counts of the] 
indictment [or information] within specified and charged upon 
him in manner and form, as in and by the said indictment [or 
information] is within alleged against him. 

[ When acquitted] say upon their oath that the said A. B. is 
not guilty of the premises in the indictment within specified and 
charged upon him, in manner and form as the said A. B. has, by 
pleading for himself, alleged. 

^a tales has been prayed — 
And a [speciaf] jury of the within county being summoned 
and called, some of them, that is to say [name such of the jurors 
as appeared at the trial] and because the rest of the jurors of the 
said jury do not appear, therefore others of the bystanders being 
chosen by the sheriff of the within county, at the request of the 
said A. B. [or of the said Frederick Cockbum] and by command 
of the said Chief Justice [or judge] are newly appointed, whose 
names are added to the panel according to the form of the statute 
in such case made and provided, which said jurors so newly 
appointed, to wit [insert the names and description of the talesmen"] 
being called likewise come, and are sworn upon the said juiy. 

B. As well by the jurors aforesaid first impanelled and swom» 
as by the other jurors now here appearing, who, together with 
the jurors aforesaid first impanelled and sworn, being chosen^ 
tried, and sworn to speak the truth, &c. 
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No. 105. 

POSTEA AT THE AsSIZES. 

Afterwards on the day of 188 [^the commission 

day] at in the county of before the Honourable Mr. 

Justice and the Honourable Mr. Justice , justices of 

our said Lady the Queen assigned to hold the assizes in 

and for the county of within-mentioned, according to the 

form of the statute in such case made and provided, come \Jfc, as 
in No. 104]. 

No. 106. 
Warrant to apprehend Defendant sentenced at Trial when 

NOT PRESENT AT THE TrIAL. 

Whereas the above-named defendant A. B. was on the 
day of 188, at the sittings of the High Court of Justice, 

in the county of {^Middlesex'] before me the Honourable Mr. 
Justice tried, and by a jury of the country convicted of 

certain misdemeanours \_or felonies], whereof he is indicted, and 
it was thereupon considered and adjudged and ordered by me 
that for the offences whereof he was so convicted as aforesaid he 
the said A. B. should be imprisoned in Her Majesty's prison at 
in and for the county of for the space of [^three 

calendar months]. 

These are therefore to command you to apprehend and take 
the said A. B. and lodge him in the said prison at afore- 

said, there to be imprisoned and kept in safe custody by the 
gaoler of the said prison in execution of the said judgment. 

Dated, &c. 

No. 107. 

Warrant after Conviction to hold Defendant to Bail to 

APPEAR FOR Sentence. 

In the High Court of Justice, 
Queen's Bench Division. 

England, to wit. Whereas it is certified to me by [^one of the 
clerks in the Crown Office'], that [as in certificate]. 

These are therefore to command you in Her Majesty's name 
to apprehend and take the said A. B. before one of the judges 
of the High Court of Justice, if taken in or near the cities of 
London or Westminster, if elsewhere before some justice of the 
peace near to the place where he shall be taken, to the end that 
he may become bound by his own recognizance in the sum of 
pounds, with two sureties in the sum of pounds each 

[or say, with sufficient sureties], for his personal appearance in 
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the Queen's Bench DiviBion of Her Majesty's High Court of 
Justice on the day of 188 , in order to receive the 

judgment of the said Court for his said ofEence, and to be further 
dealt with according to law. 



Dated, &c. 



(Signed) 
Coleridge 
(Lord Chief Justice of England). 



To Mr. L., tipstaff of the 

Queen's Bench Division. 
To all constables and all 

other peace officers 

whom it may concern. 

No. 108. 

Obder to commit when Defendant sentenced at Tbial. 

In the High Court of Justice, 
Queen's Bench Division. 

\_Cheshire,'] The Queen 

against 
A. B. 
The defendant A. B. being present here in Court, and being 
by a jury of the country convicted of certain misdemeanours \_or 
felonies], whereof he is indicted in this prosecution, it is ordered 
that he, the said defendant l_do pay a fine to our Sovereign Lady 
the Queen of pounds of lawful money of Great Britain^ and 

further that he be imprisoned until the said fine he paid; and the 
said defendant is now here in Court committed to the custody of the 
gaoler of Her Majesty s prison at until the said fine he paid^ 

or as the case may he\. 
Dated, &c. 

By the Court. 
No. 109. 

Cehtieicate of CoNvicrrioN from Clerk of Assize or Associate 

FOR application FOR WARRANT. 

[^Heading as in No. 103.] 

I hereby certify that the above-named defendant A. B. was, 
on the day of, at , tried before the Honourable 

Mr. Justice and a [special] jury, upon an indictment 

against him for [here state offence\ that the jury found the said 
defendant guilty, and that the judge sentenced the said defendant 
to [here insert sentencel^. 

Dated, &c. 

(Sifi;ned) 

[Title of officer.'] 
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No. 110. 
Wakkant of Abbbst aftee Conviction and Seoognizanges 

ESTREATED. 

England, to wit. Whereas it is certified to me by one of the 
masters of the Crown Office that at the assizes [or as the case may 
be'] holden in and for the county of , on the day of 

, an indictment for certain [misdemeanours] was found 
by the grand jury of the said county against A. B., which said 
indictment was afterwards by writ of certiorari issuing out of the 
Queen's Bench Division of Her Majesty's High Court of Justice, 
removed into the said Court, and thereupon the said A. B. gave 
a recognizance to answer the said indictment, and not depart the 
said Court without leave, and that the said A. B. having appeared 
and pleaded not guilty to the said indictment, was at , on 

the day of last, in and for the county of Middlesex, 

before the [naming the judge] and by a jury of the country con- 
victed of the said offence charged upon him in and by the said 
indictment ; and it is further certified that on the day of 

last the said A. B., having been three times publicly 
called in the said Court upon his said recognizance and not 
appearinfi^, it was ordered by the said last-mentioned Court that 
his default should be recorded and the said recognizance estreated 
into the Exchequer ; and it is further oertilied that the said 
A. B. hath not ^peared in the said Queen's Bench Division of 
Her Majesty's High Court of Justice, in order to receive the 
judgment of the said Court for the said offence, nor is he now 
imder any recognizance so to do. This is therefore to conmiand 
you, in Her Majesty's name, to apprehend and take the said 
A. B., and if he shall be apprehended during the sittings of the 
said last-mentioned Court, to bring him into the Queen's Bench 
Division of Her Majesty's High Court of Justice at the Royal 
Courts of Justice, London, to receive the judgment of the said 
Court for his said offence; or if he shall be apprehended in 
vacation, forthwith to convey him to the common prison of the 
county, city, or place where he shall be apprehended, there to 
remain without bail or mainprise until he shall be discharged by 
due course of law. 
Dated, &c. 

No. 111. 

Wabrant of Abbest on Conviction by Default to hold 

Defendant to Bail. 

England, to wit. Whereas, &c. [as in No. 110]. 

And it is further certified that the said defendant having 
Buffered judgment to pass against him by default upon the said 
information [or indictment], judgment has been thereupon 
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Bigned against him, and it is further certified that the said 
defendant has not as yet reoeived the sentence of the said Court 
for the said offence, nor is he under any recognizance in the said 
Court so to do. 

These are, therefore, to command you and every of you on 
sight hereof to apprehend and take the said A. B. and bring him 
before me or one other of the judges of the Queen's Bench 
Division of the High Court of Justice if taken in or near the 
cities of London and Westminster, if elsewhere before some 
justice of the peace near to the place where he shall be herewith 
taken, to the end that he may become bound with sufficient 
sureties for his personal appearance in the Queen's Bench 
Division of Her Majesty's High Court of Justice on the 
day of in order to receive the sentence of the said Court for 

the said offence and be further dealt with according to law. 

Dated, &c. 

No. 112. 

Entry or Judgment Eoll on Indictment. 

A. B. [_the defendant's name'\. 
As yet of 1886. The Queen. 

Amongst the In- ] Middlesex, — Some time ago, that is to say 
dictments of | [^here copy the caption of the indictment ^ and the 
1886, No. ) indictment verbatim, according to the office copy, 

omitting the witnesses^ names~\ *[ which said indictment our said 
Lady the Queen afterwards for certain reasons caused to be 
brought before her, to be determined according to the law and 
custom of England]. 

Wherefore the sheriff of the said county of was com- 

manded that he should cause him the said A. B. [the defendant'] 
to come to answer to our said Lady the Queen, touching and 
concerning the premises aforesaid, f [7/' a capias has been issued 
say, instead of ^* cause him the said A. i3. to come,*' ** take him."] 
X And now, that is to say, on the day of in the 

year of our Lord one thousand eight hundred and eighty -six 
before our said Lady the Queen in the Queen's Bench Division 
of Her Majesty's High Court of Justice at the Royal Courts of 
Justice, London, comes the said A. B., by C. D., his solicitor, and 
having heard the said indictment read, ho says that he is not 
guilty thereof, and hereupon he puts himself upon the countxy. 
And Frederick Cockbum, Esquire, coroner and attorney of our 
said Lady the Queen, in the said Queen's Bench Division of Her 
Majesty's High Court of Justice, before the Queen herself, who 
for our said Lady the Queen in this behalf prosecutes, does the 
like. Therefore let a jury thereupon come. 

§ And afterwards, that is to say, on the day of 

in the year of our Lord one thousand eight hundred and eighty-six 
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at the Boyal Courts of Justioe, London, before the Eight 
Honourable John Duke, Baron Coleridge, Lord Chief Justice of 
England, come as well the aforesaid Frederick Cockbum, Esquire, 
who for our said Lady the Queen in this behalf prosecutes as the 
said A. B. by C. D., his solicitor above-mentioned, cmd the 
jurors of the jury being sunmioned and called, to wit [here insert 
the names and descriptions of the jurors, and if a tales, add the 
necessary/ words from No, 104.], come and are sworn upon the 
said jury. Whereupon public proclamation is made here in 
Court for our said Lady the Queen, as the custom is, that if 
there be any one who will inform the aforesaid Chief Justice, the 
Queen's Attorney-General, or the jurors aforesaid, concerning 
the matters within contained, he should come forth and should 
be heard ; and hereupon F. T., Esquire, one of the counsel of 
our said Lady the Queen, offers himself on behalf of our said 
Ijady the Queen to do this. Whereupon the Court here pro- 
ceeds to the taking of the inquest aforesaid, by the jurors afore- 
said now here appearing for the purpose aforesaid, who being 
chosen, tried, and sworn, to speak the truth touching and con- 
cerning the matters aforesaid, say upon their oath that the said A. B. 
is guilty of the premises in the second and third counts of the 
indictment within specified and charged upon him in manner 
and form as in the said indictment is alleged against him and 
that he the said A. B. is not guilty of the premises in the first 
and fourth counts of the said indictment specified and charged 
upon him in manner and form as the said A. B. has by pleading 
for himself alleged. 

II Whereupon all and singular the premises being seen and 
fully understood by the Queen's Bench Division of Her Majesty's 
High Court of Justice now here. It is considered and adjudged 
by the said Court here, that he the said A. B. for his olfences 
aforesaid be taken, and so forth. 

^ And afterwards, that is to say, on the day of in 

the year last aforesaid, before our Lady the Queen in the Queen's 
Bench Division of Her Majesty's High Court of Justice at the 
Boyal Courts of Justice, London, come the said F. C, who for 
our said Lady the Queen in this behalf prosecutes. And the 
said A. B., being present here in Court, it is considered and 
adjudged and ordered by the said Court here, that he the said 
A. B., for his offences aforesaid, &c. \^Copy the sentence from the 
order of Court,'] 

* Award of certiorari, ThiB most be omitted when the indictment isfonnd 
in this Court. 

t Award of venire or capias to answer. 

% Issue. For other pleas see Nob. 79 to 86 and 113, and snggesfcions f or 
change of venue, Nos. 94 to 99. 

§ Fostea, For other forms see Nos. 104 and 106. 
II Entry of judgment upon verdict after conviction. 
f Final judgment. 
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No. 113. 

Entey op Plea of Guilty oe Confession. 

\_In8tead of *^ says he is not guilty "] says he oairnot deny but 
that he is guilty of the premises in the indictment within specified 
and charged upon him, and confesses and acknowledges the pre- 
mises aforesaid, in manner and form as in and by the said 
indictment is within alleged against him ; and hereupon he puts 
himself upon the mercy of our said Lady the Queen. 

No. 114. 

Entby of Eetbaxit of Plea, and Judgment thebeon. 

And on the day of , before our said Lady the 

Queen in the Queen's Bench Division of Her Majesty's High 
Court of Justice at the Eoyal Courts of Justice, London, comes 
the said Frederick Cockburn, who for our said Lady the Queen 
in this behalf prosecutes as the said A. B., by C. D., his solicitor [or 
in his own proper person], and the said A. B. having withdrawn 
his plea by him above pleaded, in manner and form aforesaid, 
our said Lady the Queen remains against him the said A. B. 
without defence in this behalf. Whereupon all and singular 
the premises being seen and fully understood by the said Queen's 
Bench Division now here, it is considered and adjudged by the 
said Court here that he, the said A. B., be convicted of the 
trespass and offence aforesaid, and that he be taken, and so 
forth. 

No. 115. 

Entey of Judgment upon Vebdict aftee Acquittal. 

\_After the Postea.'] — ^Whereupon all and singular the premises 
being seen and fully understood by the Queen's Bench Division 
of Her Majesty's High Court of Justice now here. It is con- 
sidered and adjudged by the said Court here, that he, the said 
A. B., do depart hence without day in this behalf. 

No. 116. 

Entey of Judgment by Default. 

And now, that is to say, on the day of in the year 

of our Lord one thousand eight hundred and eighty-five, before 
our said Lady the Queen in the Queen's Bench Division of Her 
Majesty's High Court of Justice at the Eoyal Courts of Justice, 
London, comes the said A. B. [by C. D., Aw *o/iciVor], and having 
heard the said indictment read, he prays a day to answer thereto, 
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until on the day of And it is granted to him. The 

same day is given as well to F. 0., Esq., coroner and attorney of 
our said Lady the Queen, who for our said Lady the Queen in 
this behalf prosecutes, as to the said A. B. On which said 
day of before our said Lady the Queen comes the said 

F. C, who prosecutes for our said Lady the Queen in this behalf 
in his proper person. And the said A. B., although being 
solemnly called to answer, does not come, nor does he say any- 
thing in bar, or in abatement of the said indictment, nor does he 
in any manner answer to the said indictment, or to the premises 
in the said indictment specified above charged upon him. Where- 
fore our said Lady the Queen remains against him the said 
A. B., without defence in this behalf. Whereupon all and 
singular the premises being seen and fully understood by the 
said Court now here, it is considered and adjudged by the said 
Court here that the said A. B. be convicted of the trespass and 
offence aforesaid, and that he be taken, and so forth. 



No. 117. 

Entey of Judgment on Confession. 

[^See Confession or Plea of Guilty ^ No, 113.] 

Whereupon all and singular the premises being seen and fully 
understood by the Queen's Bench Division of Her Majesty's 
High Court of Justice now here. It is considered and adjudged 
by the said Court here, that he, the said A. B., be convicted of 
the trespass and offence aforesaid. And that for his offences 
aforesaid he be taken, and so forth. 

No. 118. 

Entey of Judgment fok want of Joindee in Demueses. 

Whereupon all and singular the premises being seen and fully 
understood by the Queen's Bench Division of Her Majesty's 
High Courts of Justice now here, for that no one comes on behalf 
of our said Lady the Queen \_or on behalf of the said A. B., as the 
case may be~\, further to inform the Court here of the premises, or 
to join in demurrer with the said A. B. It is considered and 
adjudged by the said Court here, that the said A. B. be dis- 
miseed and discharged of and from the premises above specified 
in the said indictment, and that he dep^ hence without day in 
this behalf. 

\_The above is in case of dimurrer to indtciment ; in case of 
demurrer to other proceeding s, judgment after conviction, or 
acquittal^ or for the Crown or prosecutor, or for defendant, must 
be substituted, as the case may be, ] 



APPENDIX TO CEOWN OFFICE RULES, 1886. 349 

No. 119. 
Entbt of Jtjdombnt on Demusreb aftek Aegument. 

Wh.ereupon all and singular the premises being seen and f ullj 
understood by the Queen's Bench Division of Her Majesty's 
High Court of Justice now here, it is considered and adjudged, 
by the said Court here, that the said plea of the said A. S. is 
bad, and insufficient in law to bar or preclude our said Lady the 
Queen from further prosecuting the said A. B. upon the said 
information [or indictment], and therefore that the said A. B., 
for want of a sufficient plea in this behalf, be oonyicted of the 
premises in the information [or indictment] within specified, and 
charged upon him in manner and form as in and by the said 
information [or indictment] is within alleged against him. And 
that for his offences aforesaid he be taken, and so forth. 

[The above form applies to judgment of conviction upon demurrer 
to plea to indictment or information. In case of judgment on 
demurrer to any other proceeding or pleading, the form must be 
varied accordingly — substituting a judgment of acquittal,'] 



No. 120. 
Entry of a Nolle Prosequi. 

Afterwards, on the day of , before our said Lady 

the Queen at the Boyal Courts of Justice, London, come as well 
the said coroner and attorney of our said Lady the Queen, in the 
Queen's Bench Division of Her Majesty's High Court of Justice, 
who for our said Lady the Queen in this behalf prosecutes in his 
proper person, as the said A. B., by his solicitor. And the said 
coroner and attorney for our said Lady the Queen says that he 
will not further prosecute the said A. B. upon the information 
[or indictment] aforesaid. Whereupon all and singular the pre- 
mises being seen and fuUy understood by the Court now here, it 
is considered and adjudged, by the said Court here, that all pro- 
ceedings upon the said information [or indictment] against the 
said A. B. be altogether stayed, and that the said A. B. be dis- 
charged of and from the said information [or indictment]. 

[fn the case of an information fled by the Attorney- General, his 
name must be used instead of that of the QueerCs coroner and 
attorney,'] 

No. 121. 
Eegoonizanoe to appear for Sentence. 

Be it remembered, that on the day of > 1B8 , 

[insert names and descriptions of the defendant and bail, if bail 
required] come before me, , one of Her Majesty's justices 
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of the peace in and for the county of , and acknowledge to 

owe our Sovereign Lady the Queen the several sums following 
(that is to say), the said the sum of pounds, and the 

said and the sum of pounds, each of lawful 

money of Great Britain, to be levied upon their several goods 
and chattels, lands and tenements, to Her Majesty's use, upon 
condition that if he the said shall personally appear in the 

Queen's Bench Division of Her Majesty's High Court of Justice 
on the day of next, or whenever he shall thereto be 

required in order to receive the sentence of the said Court for 
certain whereof he is indicted [or impeached], and by a 

jury of the country \_or by his own default or confession] con- 
victed, and so from day to day, and not depart that Court with- 
out leave, then this recognizance to be void, or else to remain in 
full force. 
Taken, &c. 



No. 122. 

Notice to gall a Defendaitt on EECooinzANCB to appear fob 

Sentence. 

In the High Court of Justice, 

Queen's Bench Division. 

IMiddlesex.^ The Queen 

against 
A.B. 

Take notice that the Queen's Bench Division of Her Majesty's 
High Court of Justice will be moved on the day of , 

188 , or so soon after as counsel can be heard for the judgment 
of the said Coui*t against the above-named defendant for certain 
Iconsptracies'] whereof he (with others) is indicted and by a jury 
of the country [or by his own default or confession, as the case 
may he] convicted. And that he, the said defendant, is hereby 
required personally to attend the said Court in order to receive 
judgment as aforesaid. And in case the said defendant does not 
then attend, the said Court will be moved that his default may 
be recorded, and that the recognizance of the said defendant and 
of his bail, entered into in this prosecution, be estreated into the 
Exchequer. 

Dated, &c. (Signed) 

M. N., 

[Solicitor for the prosecutor.] 

To A. B., the above-named defen- 
dant ; and also to C. D., of, &c., 
and E. F., of, &c., his bail. 
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No. 125. 

ATTORNBY-CiENEEAL's FlAT TOE WeIT OF EeEOE ON INDICTMENT 

AT Sessions. 

[ County.'] — Let a writ of error, on behalf of tlie defendant A. B., 
issue directed to the keepers of the peace and justices assigned 
to hear and determine divers crimes, trespasses, and other 
offences committed in the county of upon a certain indict- 

ment against the said A. B. for certain [misdemeanours] whereof 
he was before them indicted, and by a jury of the county afore- 
said convicted. And whereupon judgment has been pronounced 
against him the said A. B. 

Betumable in the Queen's Bench Division of Her Majesty's 
High Court of Justice. 

Dated, &c. 

(Signed) 

ElOHAED WEBSTEE 

( Attomey-Qeneral) . 

* If indictment at borough sessions say : — 

Directed to X. Y., Esquire, the recorder of the borough \^or 
city] of in the county of , our justice assigned, &c. 

No. 126. 

Weit op Eeeoe to Infeeioe Couet. 

Victoria, by the grace of God, &c., to our keepers of the peace 
and our justices assigned to hear and determine divers crimes, 
trespasses, and other offences committed within our county of 
\_or to F. P., Esquire, recorder of our borough of , 

in the county of , our justice assigned, &c., or if assizes 

say, our justices of oyer and terminer in and for our county of 
; or if Central Criminal Court say, our justices of the 
Central Court], greeting : Forasmuch as in the record and pro- 
ceedings and also in the giving of judgment in a certain present- 
ment made against E. F. at a sessions of the peace in and for 
the said county of [^or said borough of ] [held by 

adjournment, if so] at on [Tues]day the day of 

in the year of our liord one thousand eight hundred and eighty- 
six, before [insert the names of some of the justices] and others 
their associates, then our justices assigned to keep the peace in 
our said county, and also to hear and determine divers crimes, 
trespasses, and other offences in the said county committed [or 
before the said F. P., our recorder assigned, &c. If the indict- 
ment was tried at the assizes or Central Criminal Court this 
recital must be varied according to the caption of the indictment] 
for certain felonies \_or misdemeanours] in [here shortly describe 
the nature of the offence] whereof the said E. F. was accused 
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before the said [^here repeat description of Court as above"] and was 
thereupon convicted thereof by a certain jury of the country 
taken between us and the said E. F., as it is said, manifest error 
hath intervened to the great damage of the said E. F., as by his 
complaint we are informed. We being willing that the said 
error (if any there be) should in due manner be corrected^ and 
full and speedy justice done to the said E. F. in this behalf, do 
command you that if judgment be thereupon given, then you 
send to us distinctly and openly under your seals or the seal of 
one of you, the record and proceedings aforesaid, with all things 
concerning the same, with this writ, so that we may have them 
before us on the day of next, in the Queen's 

Bench Division of our High Court of Justice at the Eoyal Courts 
of Justice, London, that the record and proceedings aforesaid 
being inspected, viewed, and examined, we may cause further 
to be done thereupon for correcting that error, what of right and 
according to the law and custom of our realm of England ought 
to be done. Witness ourself at Westminster the day of 

in the year of our reign. 

(Signed) 

ESHEB 

(Master of the Eolls). 
Indorsement, 

By Sir 'Richard Webster, Knight, Attorney-General for our 
Lady the Queen. 

No. 127. 

Recognizance to peoseoutb Weit of Eeeoe. 

Be it remembered, that on the day of 188 , 

T. H., late of , in the county of , but now a prisoner 

in the custody of [the gaoler of Her Majesty's prison at , 

in and for the county of ], and H. K., of , [merchant,] 

and F. S., of , [farmer,] come before me [one of Her 

Majesty's justices of the peace for the county of {or as the 

case may be)], and acknowledge to owe to our Sovereign Lady 
the Queen the several sums following ; that is to say, the said 
T. H. the sum of pounds, and the said H. K. and F. S. the 

sum of pounds each, of lawful money of Great Britain, to 

be levied upon their several goods and chattels, lands and 
tenements, to Her Majesty's use, upon condition that the said 
T. H. do prosecute with effect a writ of error [or appeal to the 
House of Lords ; or, if writ not obtained^ any writ of error which 
may hereafter be] issued to reverse the judgment given against the 
said T. H. at [the last general quarter sessions of the peace in and 
for the county, holden at on or as the case may be]^ 

upon an indictment for certain misdemeanours, and personally to 
appear in the Queen's Bench Division of Her Majesty's High. 
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Court of Justice \_or in Her Majesty's Court of Appeal] on the 
day whereon judgment shall be given upon the said writ of error. 
And also, if so ordered by the said last-mentioned Court or by a 
judge thereof, four days' notice being given either to the said 
T. H. or his solicitor, or to the bail personally, or by leaving the 
same at his or their last known place of abode, on the days and 
times appointed for any proceedings upon the said writ of error, 
and so from day to day and not to depart that Court without 
leave, and forthwith to render the said T. H. to prison according 
to the said judgment, in case the said judgment shall be affirmed, 
then this recognizance to be void or else to remain in full force. 
Taken, &c. 

No. 128. 

Affidavit fob Habeas Cobfus to assign Ebbobs. 

In the High Court of JuMice, 
Queen's Bench Division. 

[ Lincolnshire.'] A. B., plaintiff in error, 

against 
The Queen, defendant in error. 

1, C. D., of make oath and say : — 

1. That at [^the general quarter sessions of the peace\ held at 
in and for the county of , A. B. was convicted upon an 

indictment against him for and sentenced by the said 

Court of \_quarter sessions^ to be [imprisoned, or as the case 
may he'], 

2. That a writ of error has been granted by the Attorney- 
General, and issued, returnable in this Court on the day 
of 188 . 

3. That the said A. B. is now in custody of the gaoler of the 
prison at [_as the case may he\ And that it is necessary that the 
said A. B. should be brought before this honourable Court in 
order that he may assign errors on the return of the said writ. 

Sworn, &c. 

No. 129. 

AssioimKNT OF Ebbobs. 
[^Heading as in No, 128.] 

And now, that is to say, on the day of , in the 

year of our Lord one thousand eight hundred and eighty-six, 
before our said Lady the Queen, at the Boyal Courts of Justice, 
London : 

Comes the said A. B. [in his own proper person], or, by [C. D., 
his solicitor], and says, that in the record and proceedings afore- 
said, and also in the giving of the judgment against the said 
A. B., there is manifest error in this, to wit : — ^That [here set out 

6.B. A A 
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the first cause of error] therefore in that there is manifest error. 
There is also error in this, to wit : That [set out the second cause 
of error^ and so on, specifying all the assignments of error, com^ 
mencing and concluding each assignment in the same form as above ; 
and lastly, as general assignments, mag be added as follows^ : 
There is also error in this, to wit : That the indictment and pro- 
ceedings aforesaid and the matters therein contained are not 
sufEcient in law to warrant the said judgment so given against 
the said A. B., or to convict him of the trespasses, contempts, 
nuisances, or offences aforesaid [as the case mag &e], or any or 
either of them, therefore in that there is manifest error. There 
is also error in this, to wit: That the judgment aforesaid in 
form aforesaid is given for our said Lady the Queen. Whereas 
the said judgment by the law of this realm ought to have been 
given against our said Lady the Queen and for the said A. B., 
therefore in that there is manifest error, and the said A. B. 
prays that the judgment aforesaid for the said errors, and other 
errors appearing in the record and proceedings aforesaid may be 
reversed, annulled, and wholly held for nothing, and that he 
may be restored to all things which by reason of the judgment 
and proceedings aforesaid he has lost. 

(Signed) X. T. 

No. 130. 

Joinder m Ebsob. 

[Heading as in No. 128.] 

And Frederick Cockbum, Esquire, coroner and attorney of 
our said Lady the Queen, in the Queen's Bench Division of Her 
Majesty's High Court of Justice, before the Queen herself, who 
for our said Lady the Queen in this behalf prosecutes, beinff 
present here in Court and having heard the matters aforesaid 
above assigned for error in manner and form aforesaid for our 
said Lady the Queen, says that neither in the record and pro- 
ceedings aforesaid nor in the giving of judgment aforesaid is 
there any error, therefore the said coroner and attorney of our 
said Lady the Queen, for our said Lady the Queen, prays that 
the Court now here may proceed to examine as well the record 
and proceedings aforesaid and the judgment thereon given as 
aforesaid, as the matters above assigned and alleged for error, 
and that the judgment aforesaid may in all things be afi&rmed. 

No. 131. 

Entry of Judgment of Affirmance on Writ of Error. 

Whereupon the Queen's Bench Division of Her Majesty's 
High Court of Justice, before the Queen herself, now here 
having seen and fully understood all and singular the premises 
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aforesaid, and having examined and inspected as well the record 
and proceedings aforesaid, and the judgment thereon given as 
aforesaid, as the matter above assigned and alleged for error, it 
appears to the Court here, that neither in the record and pro- 
ceedings aforesaid, nor in giving the judgment aforesaid, is there 
any error. Therefore, it is considered and adjudged by the said 
Court here, that the said judgment be in all things afiBrmed. 

No. 132. 
Entry oj* Bevebsal op Judgment on Writ op Error. 

[_A8 in Form 131 to the words "it appears"] to the said Court 
here, that in the record and proceedings aforesaid, and also in 
giving the judgment aforescdd, there is manifest error. There- 
fore, it is considered and adjudged by the said Court here, that 
the judgment aforesaid for the errors aforesaid, and for other 
errors, appearing on the record and proceedings aforesaid, be 
reversed, annulled, and altogether hela for nothing. And that 
the said T. B. be restored to all things which by reason of the 
judgment and proceedings aforesaid he has lost, and that he 
depart hence without day in this behalf.* 

* In nuBdemeanouT, when the judgment of the Court below is amended, 
vary this foim acoorcUngly. 

No. 133. 
Entry op Judgment for want op Joinder in Error. 

Whereupon all and singular the premises being seen and fully 
understood by the Queen's Bench Division of Her Majesty's 
High Court of Justice now here, for that no one comes on behalf 
of our said Lady the Queen f urtiier to inform the Court here of 
the premises, or to join in error with the said A. B., it is con- 
sidered and adjudged by the said Court here that the record and 
proceedings aforesaid, and the judgment thereupon given, for 
the errors assigned, and for other errors appearing in the said 
record and proceedings be reversed and annulled, and that the 
said A. B. be restored to all that he has lost on occasion of the 
said judgment, and that he depart hence without day in this 
behalf. 

No. 134. 

Attorney-General's Fiat por Writ of Error on Information, 
OR Indictment, in Queen's Bench Division, &c. 

[Here insert name of county r\ Let a writ of error on behalf of 
E. X., issue directed to the Right Honourable John Duke, Baron 
Coleridge, Lord Chief Justice of England, and the Honourable 
the other justices of Her Majesty's High Court attached to the 
Queen's Bench Division, upon a certain information [or indict- 

aa2 
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ment] filed in the said Queen's Bench. Division, against the said 
E. Y. for certain misdemeanours whereof he is impeached [or 
indicted] and by a jury of the county aforesaid \_or for want of a 
sufficient plea] convicted, as it is said. And whereupon 
judgment has been pronounced against him. 
Dated, &c. 

No. 135. 

Wbit of Eebob on Ineohmation filed, ob Indiotmbnt foukd, m 

Qxtben's Bench Division. 

Victoria, by the grace of God, &c. 

To our right trusty and well-beloved John Duke, Baron 
Coleridge, our Ohief Justice of England, the president, and others 
our justices of our High Court attached to the Queen's Bench 
Division of our said High Court, greeting: Forasmuch as in 
the record and proceedings and also in the giving of judgment 
upon a certain information exhibited in [or upon a certain indict- 
ment found and filed in*] our said Court before us against J. W., 
for certain [misdemeanours], whereupon by a jury of the [county 
of Middlesex] taken between us and the said J. W. before [you the 
said John Duke, Baron Coleridge, our Chief Justice aforesaid] 
[or if before some other judge here insert his name^ he is con- 
victed, as it is said, manifest error has intervened to the great 
damage of the said J. W., as by his complaint we are informed. 
We, therefore, being willing that the said error (if any there be) 
be duly amended, and full and speedy justice done to the said 
J. W. in this behalf, do command you that if judgment be given 
thereupon, then you send to us distinctly and openly forthwith 
under your seal, or the seal of one of you, to our Lords Justices 
of Appeal in our Court of Appeal, a transcript of the record and 
proceedings of the information [or indictment] aforesaid, with all 
things touching the same and this writ, that the said transcript 
and proceedings being inspected, viewed, and examined by our 
Lords Justices of Appeal aforesaid, they may cause further to be 
done thereupon what of right and according to the law and 
custom of England shall be meet to be done. Witness ourself at 
Westminster the day of in the year of our reign. 

(Signed) 

ESHEB 

(Master of the Bolls). 

Indorsement as in No, 126. 

* If the writ of error he upon an indictment removed by 
certiorari : — 

upon a certain indictment against A. B. for certain [mis- 
demeanours] whereof before our keepers of the peace and 
justices assigned to hear and determine divers crimes, trespasses, 
and other offences committed in our county of at the 

general quarter sessions of the peace held in and for the 
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said county on the day of he was indicted, and 

which said indictment we afterwards for certain reasons caused 
to be brought before us in the Queen's Bench Division of our 
High Court of Justice to be determined according to the law and 
custom of England. Whereupon, &c. 

* If the writ of error be upon a judgment affirming on error the 
judgment of an inferior Court : — 

upon a certain indictment against A. B. for certain [mis- 
demeanours] whereof before our keepers of the peace and 
justices assigned to hear and determine divers crimes, trespasses, 
and other ofPences committed in our county of at the 

general quarter sessions of the peace held in and for the said 
county on the day of in the year of our Lord, 

&c., he was indicted, and by a jury of the said county convicted, 
and by reason of an alleged error the record and proceedings 
were removed into the said Queen's Bench Division, where the 
judgment aforesaid was affirmed, as it is said manifest error has 
thereby intervened to the great damage of the said A. B. as by 
his complaint we are informed. 



No. 136. 

Memorandum of Allowance of Wbit of Errob. 

In the High Court of Justice, 
Queen's Bench Division. 

\_Middle8ex.~\ The Queen 

against 
A. B. 

I have allowed a writ of error in this prosecution this 

day of 188 . 

(Signed) 

CD. 

\_Title of officer. '\ 

No. 137. 
Statement of some particular Ground of Error to be 

ENGROSSED ON COPY OF ABOVE FOR SERVICE. 

One of the grounds of error intended to be argued is [here 
state particular ground"]. 

No. 138. 

Writ of Fieri Facla.8 on Order for Costs. 

Victoria, by the grace of God, &c., to the sheriff of 
greeting : We command you that of the goods and chattels of 
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A. B. in your bailiwick, you cause to be made the smn of 
for certain costs which by an order of the Queen's Bench 
Division of our High Court of Justice, dated the day of 

, 188 , were ordered to be paid by to and 

which have been taxed and allowed at the said sum, as appears 
by the allocatur of one of the taxing masters, together with 
interest on the said sum at the rate of 4/. per centum per annum 
from the day of ,188 ,* and that you have the said 

money before us in our said Court immediately after the execu- 
tion hereof to be rendered to the said for his costs as afore- 
said, and how you shall have executed this our writ then and 
there make known to us in oui said Court immediately after the 
execution thereof, and have then there this our writ. 
Witness, &c. 

To be indorsed. 

Levy /. and /. for costs of execution, &c., and also 

interest on /. at 41. per centum per annum, from the 

day of » 1B8 , until payment, besides sheriff's poundage, 

officers' fees, costs of levying, and all other legal incidental 
expenses. 

This writ was issued by M. N., of L., agent for G. H., of Y., 
solicitor for , who resides at 

The within named A. B. is a , and resides at , in 

your bailiwick. 

* Date of judgment or order. 



No. 139. 
Wbit of Fieri Facias on Judoment with Order for Costs.* 

Victoria, by the grace of God, &c., to the sheriff of 
greeting : We command you that of the goods and chattels of 

in your bailiwick you cause to be made the sum of 
and also interest thereon, at the rate of 4/. per centum per 
annum from the f day of , 188 , which said sum of 

money and interest were lately before us, in the Queen's Bench 
Division of our High Court of Justice, in a certain J 
wherein A. B. is the prosecutor [^or as the case may he"] and C. D. 
the defendant, by a § of our said Court, bearing date the 

dav of , 188 , II to be paid by the said 

to lor costs in the said § mentioned, and which costs 

have been taxed and allowed at the sum of , as appears by 

the allocatur of one of the taxing masters, dated the day 

of , 188 . And that you have that money and interest 

before us in our said Court immediately after the execution 
hereof, to be paid to the said in pursuance of the said § ; 

and in wh&t manner you shall have executed this our writ, 
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make known to ns in our said Court immediately after the execu- 
tion thereof. And have there then this writ. 
"Witness, &c. 

Indorsement aa in No, 138. 

* This writ must be so monlded as to follow the suhfitanoe of the order or 
judgment. 

t Date of judgment or order. 

X Indictment, information (in the nature of a quo warranto) y action of »tan- 
damusj or matter there depending, intituled ** 1ji the matter of, &c.," or as 
the case may be. 

§ « Judgment," or " order." 

II "Adjudged," "awarded," or "ordered." 



No. 140. 
Writ op Fieri Facias on an Order op Quarter Sessions 

REMOVED INTO THE CrOWN SiDB OF THE QuEEN's BeNOH 

Division. 

Victoria, by the grace of God, &c., to the sheriff of 
greeting : We command you that of the goods and chattels of 
0. D. in your bailiwick you cause to be made the sum of [50/.] 
for certain costs which by an order of the general quarter 
sessions of the peace holden in and for the said county of 
on the day of made in a certain appeal wherein 

A. B. was appellant, and the said 0. D. was respondent, were 
adjudged to be paid by the said C. D. to the said A. B., and 
which order of quarter sessions was afterwards on the day 

of , removed into the Queen's Bench Division of our High 

Court of Justice by virtue of an order of the Honourable Mr. 
Justice , made the day of , 188 , in pursuance 

of the statute in such case made and provided, and the costs 
attendant upon the application for the said last-mentioned order, 
and upon the said removal were on the day of y 188 , 

taxed and allowed at the sum of [9/.], as appears by the 
allocatur of one of the taxing masters dated the day of 

, 188 , and we further command you that of the goods 
and chattels of the said C. D. in your bailiwick you further cause 
to be made the said sum of [9/.], together with interest at the 
rate of 41, per centum per annum, from the said day of 

* ; and that you have that money and interest before us 
in our said Court immediately after the execution hereof, to be 
paid to the said A. B. in pursuance of the said orders. And in 
what manner you shall have executed this our writ make known 
to us in our said Court immediately after the execution thereof, 
and have then there this writ. 

Witness, &c. 

• The date of the order. 
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No. 141. 
Whit op Elbgit. 

Victoria, by the grace of God, &c. 
To the sheriff of , greeting : 

Whereas, lately in the Queen's Bench Division of our High 
Court of Justice in a certain * wherein A. B. is f 

and 0. D. is defendant, by a } of our said Ck)urt, made in 

the said * , and bearing date the day of i 188 , 

it was§ that the said should pay unto certain 

costs as in the said} mentioned, and which costs have 

been taxed and allowed at the sum of /. as appears by the 

allocatur of one of the taxing masters dated the day of 

, 188 . 

And afterwards the said came into our said Court, and 

according to the statute in such case made and provided chose 
to be delivered to him all such lands, tenements, rectories, tithes, 
rents, and hereditaments, including lands and hereditaments of 
copyholds or customary tenure in your bailiwick, as the said 
or any one in trust for him, was seized or possessed of on 
the II day of or at any time afterwards or over which 

the said on the said day of , 188 , or at any 

time afterwards had any disposing power which he might, with- 
out the assent of any other person, exercise for his own benefit 
to hold the said lands, tenements, rectories, tithes, rents, and 
hereditaments respectively, according to the nature and tenure 
thereof, to him and to his assigns, until the said sum of 
^' H together with interest upon the said sum at the 

rate of 4/. per centum per annum from the j| day of 

shall have been levied. 

Therefore we command you that without delay you cause to 
be delivered to the said by a reasonable price and extent 

all such lands and tenements, rectories, tithes, rents, and here- 
ditaments, including lands and hereditaments of copyhold or 
customary tenure in your bailiwick as the said or any 

person or persons in trust for him, was or were seized or pos- 
sessed of, on the said || day of , or at any time after- 
wards or over which the said on the said j| day of 
, or at any time afterwards had any disposing power 
which he might, without the assent of any other person, exercise 
for his own benefit to hold the said lands, tenements, rectories, 
tithes, rents, and hereditaments respectively, according to the 
nature and tenure thereof, to him and to his assigns, until the 
said two several sums and interest as aforesaid shall have been 
levied. And in what manner you shall have executed this our 
writ make known to us in our Court aforesaid, immediately after 
the execution thereof, under your seal and the seals of those by 
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whose oath you shall make the said extent and appraisement. 
And have there then this writ. 
Witness, &o. 

To be indorsed. 

Levy l. and /. for costs of execution, besides costs 

of inquisition, if any ; and also interest on /. at 4/. per 

oentum per annum from the day of » 1B8 , until 

payment, besides sheriff's poundage, officers' fees, costs of levy- 
ing, and aU other legal incidental expenses. 

This writ was issued by M. N., of L., agent for G. H., of T., 
solicitor for , who resides at 

The within-named A. B. is a , and resides at , in 

your bailiwick. 

* Indictment, information (in the nature of a quo warranto)^ action of 
mandamus f or matter there depending, intituled '* In the matter of, &c.," or 
as the case may be. 

t Prosecutor, relator, plaintiff, or appellant, as the case mar be. 

j ** Judgment " or »* order." 

{ " Adjudpred," '* awarded," or "ordered." 

i Date of judgment or order. 

4 Costs. 

No. 142. 

Other Wmts of Execution. 

When required, the Forms in Appendix H. to the Eules of the 
Supreme Court may be adapted with the necessary alterations. 

No. 143. 

Weit op Levaei Facias against Inhabitants, &c,, upon 

Conviction and Fine. 

Victoria, by the Grace of Gk>d, &c. 

To the sheriff of , greeting : Whereas sometime, that is 

to say, on the day of 188 , at [^the assizes, Sec. 

Here recite the caption of the indictment'] by the oath of twelve 
jurors, good and lawful men of the said county of then 

and there sworn and charged to inquire for us and the body of 
the said county. 

It was presented as follows, that is to say : 

\^Set out the indictment, ] 

Which said indictment we afterwards, for certain reasons, caused 
to be brought before us, to be determined, according to the law 
and custom of England, and such proceedings were thereupon 
had in our Court before us, upon the said indictment, that the 
inhabitants of the said parish of by a jury of the country, 

taken between us and the said inhabitants, stand convicted of 
the trespasses and nuisances above specified, and charged upon 
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them, in and by the said indictment, in manner and form as in 
and by the said indictment is alleged against them ; and whereas 
it has thereupon been considered and adjudged in the Queen's 
Bench Division of our High Court of Justice before us, that the 
inhabitants of the said parish, for their offences aforesaid, should 
pay a fine of /. of lawful money of Great Britain [^accordinff 

to the order of Court for Jine']^ and that such fine should be paid 
into the hands of of to be by him applied, pursuant 

to the directions of the statute, in such case mado and provided, 
as in our said Court, before us, it appears upon record. We 
therefore command you, that of the goods and chattels, lands 
and tenements of the said inhabitants of the said parish of 
you levy, and cause to be levied, the said sum of L being 

the fine so imposed upon them, in our said Court, before us, for 
their said offences whereof they are indicted and convicted, as 
aforesaid, and that you pay the said fine, when levied, into the 
hands of the said , to be by him applied to the repair of 

the said several highways, so as aforesaid, in decay and out of 
repair, pursuant to the directions of the statute, in such case 
made and provided ; and how you shall have executed this our 
writ, make known to us in our said last-mentioned Court 
immediately after the execution thereof. And have then there 
this writ. 

Witness, &c. 

This writ was issued by 

No. 144. 
Writ op Capias ad Satisfaciendum aftee Judgment. 

Victoria, by the Grace of God, &c., to the sheriff of , 

greetiog : We command you that you take A. B., if he shall be 
found in your bailiwick, and him safely keep, so that you may 
have his body before us in the Queen's Bench Division of our 
High Court of Justice, on the day of 188 , to 

satisfy us concerning his redemption by reason of certain 
whereof he is indicted, and thereupon by a jury of the country 
taken between us and the said A. B. [or by his own default or 
confession] he stands convicted, as in our said Court before us it 
appears upon record. And have you then there this writ. 
Witness, &c. 

No. 145. 

Writ op Fieri Facias for a Fine. 

Victoria, by the Grace of God, &c., to the sheriff of , 

greeting : We command you that of the goods and chattels, 
lands and tenements of A. B., you cause to be levied 
pounds, imposed upon him in the Queen's Bench Division of our 
High Court of Justice before him for his fine, for certain 
whereof he is impeached [or indicted], and thereupon, by a 
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certain jury of the country [^or by his own default, or confession], 
he stands convicted, as in our Court before us it appears upon 
record. And that you have the said money before us in our said 
Court immediately after the execution thereof, to satisfy us for 
the said fine. And that you then have there this writ. 
Witness, &c. 

No. 146. 
Writ of Distrixoas against Inhabitants after Conviction for 

NOT repairing A HIGHWAY. 

Victoria, by the Grace of God, &c., to the sheriff of , 

greeting: Whereas some time ago, that is to say, on, &c., at, 
&c., before, &c. [^recite the caption and the indictment']^ which said 
indictment we did afterwards, for certain reasons, cause to be 
brought before us in the Queen's Bench Division of the High 
Court of Justice to. be determined according to the law and 
custom of England. And whoroas afterwards such proceedings 
were had in our said Court before us on the said indictment, that 
the inhabitants of the said by a certain jury of the country 

taken between us and the said inhabitants [or by their own 
default] stand convicted of the nuisances above mentioned and 
specified and charged upon them in the indictment aforesaid, in 
manner and form as in and by the said indictment is above 
alleged against them. And whereas thereupon it has been 
considered and adjudged by our said Court before us that the 
said inhabitants of should be distrained for the nuisances 

aforesaid, as in our said Court before us it appears upon record. 
We therefore command you that you distrain the inhabitants of 
the parish aforesaid in your said county by all their lands and 
chattels in your bailiwick, so that neither they nor any one for 
them do put their hands to the same until you shall have another 
command from us for that purpose. And that you answer to us 
for the issues thereof, so that they, the inhabitants of the said 
parish, may, at their own proper costs and charges, well and 
sufficiently repair and amend that part of the said common and 
ancient Queen's highway so out of repair as aforesaid, if before 
it shall not be repaired and amended by them. And how you 
shall execute this our writ make known to us in our said last- 
mentioned Court immediately after the execution thereof. And 
have then there this writ. Witness, &c. 

No. 147. 

Writ of Abatement or Nocumento Amovendo. 

Victoria, by the grace of God, &c., to the sheriff of , 

greeting : Whereas, on the day of , at , &c. 

[recite the caption of the indictment and the indictment]. Which 
said indictment we afterwards, for certain reasons, caused to be 
brought before us in the Queen's Bench Division of our High 
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Court of Justice, to be detenuined according to the law and 
custom of England. And whereas thereupon afterwards, that is 
to say, at the assizes holden at in and for the county of 

, on the day of > 188 , before and , 

justices, &c., upon the trial of the issue joined between us and 
the said K. W., he, the said E. W., was in due manner convicted 
of the matters contained in the said indictment, in manner and 
form as in and by the said indictment was alleged against him, 
as in the said Queen's Bench Division before us it more fully 
appears upon record. Whereupon, on the day of , 

188 , it was adjudged and ordered by our said Court before us, 
that the said E. W., for the nuisances aforesaid charged upon 
him by the said indictment, whereof he was so convicted as 
aforesaid, should pay a fine of . And that such nuisances 

should be abated as in our said Court before us, it also appears 
upon record. "We therefore command you, that the said 
so erected and built upon the said lughway, at the parish of 

, in the said coimty of . And so as aforesaid con- 

tinued, as in the said indictment mentioned, you do without 
delay remove, or cause to be removed, and how you shall execute 
this our writ, make known to us in our said Court immediately 
after the execution thereof, and have then there this writ. 
Witness, &c. 

No. 148. 
Weit of Eestitution. 

Victoria, by the grace of God, &c., to the sheriff of , 

greeting : Whereas some time ago, that is to say, on \_copt/ the 
caption of the indictment and the indictment^ which said indict- 
ment we did afterwards, for certain reasons, cause to be brought 
before us in the Queen's Bench Division of our High Court of 
Justice, to be determined according to the law and custom of 
England. And whereas such proceedings were afterwards had 
in our said Court before us, upon the said indictment, that the 
said by a jury of the country taken between us and the 

said stands convicted of the premises in the indictment 

above specified and charged upon him, in manner and form as 
in and by the said indictment is within alleged against him, as 
in our said Court before us it appears upon record. We there- 
fore, being willing that due and speedy justice should be done in 
the premises, do command you that you cause to be reseised and 
restored to the said the aforesaid messuage, with the 

appurtenances, situate in the parish of , in the said indict- 

ment specified. And that you do, without delay, cause the said 
to be put into full possession thereof. And how you shall 
have executed this our writ, make known to us in our said Court 
immediately after the execution thereof. And have then there 
this writ. Witness, &c. 
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No. 149. 
Warr of Levari Facias on Conviction Apfiemed. 

Victoria, by the grace of God, &c. 

To the sheriff of , greeting : Whereas I. G. was hereto- 

fore, to wit, on the day of , 188 , at , on the 

complaint of , convicted by and before [^here recite the con- 

viction]. And whereas the said I. G. having appealed to the 
then next general quarter sessions of our peace, holden at 
in and for our said county of , against the record of the 

said conviction, the same was by the Court of General Quarter 
Sessions aforesaid, rectified and confirmed. And whereas the 
said record of conviction, and the proceedings had thereon as 
aforesaid, were afterwards, by virtue of our writ of certiorari 
issued in that behalf brought before us in the Queen's Bench 
Division of our High Court of Justice that we might cause 
further to be done thereon what of ri&;ht and according to the 
law and custom of England, we should see fit to be done, as 
appears to us of record. And thereupon it was considered and 
adjudged by our said Court before us that the said record of con- 
viction, and also the said order so made by the said Court of 
quarter sessions as aforesaid, should be affirmed, as in our said 
Court before us it also appears on record. We therefore com- 
mand you, that of the goods and chattels, lands and tenements 
of the said I. G. in your bailiwick you cause to be levied the 
sum of so adjudged to have been forfeited as aforesaid by 

the said I. G., and that you have the said money before us in 
our said Court at the Boyal Courts of Justice, London, immedi- 
ately after the execution of this our writ to go and be applied 
according to the directions of the statute in such case made and 
provided. And have then there this writ. Witness, &c. 

To be indorsed by order of Court, 

No. 150. 

Second Wbit of Levari Facias on Conviction afpiemed fob 

Eesidue whebe Part levied. 

Victoria, by the Grace of God, &c. 

To the sherifE of , greeting : Whereas [here recite the 

conviction as in the first writ {No, 149), and the first writ and 
return^. As by the return of the [M^n] sheriff to the said writ 
of levari facias in our said Court before us, it also appears 
upon record. We therefore command you that of the goods 
and chattels, lands and tenements of the said in 

your bailiwick, you cause to be levied the sum of residue 

of the said sum of so adjudged to have been forfeited as 

aforesaid, by the said , and that you have the said sum of 

, residue of the said sum of , before us in our said 

Court at the Eoyal Courts of Justice, London, immediately after 
the execution of this our writ to go [^c, as in No, 149]. 



366 APPENDIX E, 



No. 151. 

Wbit of Subpcena ad Testificandum or Duces Tecum ; 

Genehal Form. 

Victoria, by the Grace of God, &c., to and to every of 

them, greeting : We command you and every of you, that laying 
aside all excuses and pretences whatsoever, you and every of you 
personally be and appear before on the day of 

instant [or next] at the hour of in the noon 

at in our said there to testify the truth and give 

evidence. 

And this you .or any of you are not to omit, under the penalty 
of one hundred pounds, to be levied on the goods and chattels, 
lands and tenements of such of you as shall fail herein. 
Witness, &c. 

* If duces iecunij here add : And that you or such of you in 
whose custody or power the same be do bring with you and 
produce before [our justice or justices] aforesaid [^here describe 
the document, Sfc,'] 

To he indorsed. 

This writ was issued by M. N., of L., agent for G. H., of T., 
solicitor for the prosecutor {_or defendant]. 

No. 152. 

Writ of Subposina before Grand Jury in the Queen's 

Bench Division. 

Victoria, by the Grace of God, &c., to and to every of 

them, greeting : We command you and every of you, that laying 
aside all excuses and pretences whatsoever, you and every of you 
personally be and appear before us in the Queen's Bench Division 
of our High Court of Justice on the day of 

instant [^or next] at the hour of in the forenoon at the 

Eoyal Courts of Justice, London, there to testify the truth and 
give evidence to and before the grand jury of and for our said 
county of Middlesex on our behalf against upon an indict- 

ment for certain misdemeanours \_or felonies]. And this you or 
any of you are not to omit, under the penalty of one hundred 
pounds, to be levied on the goods and chattels, lands and tene- 
ments, of such of you as shall fail herein. Witness, &c. 

No. 153. 

Writ op Subpcena at Sittings of High Court. 

Victoria, by the Grace of God, &c,, to and to every of 

them, greeting : We command you and every of you, that laying 
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aside all excuses and pretences whatsoever, you and every of you 
personally be and appear at the \ Hilary ^ or as the case may be^ 
sittings of the Queen's Bench Division of our High Court of 
Justice to be holden at the Boyal Courts of Justice, 

London, on the day at the hour of in 

the forenoon of the same day, and so from day to day during the 
said sittings until the indictment [or information] hereinafter 
mentioned is tried, there to testify the truth and give evidence 
[}ffor prosecution on our behalf against A. B. If for the defence 
between us and A. B.], upon an indictment [or information] for 
felony [or misdemeanour] [and if for defence add : on behalf of 
the defendant], and so from day to day during the said sittings 
until the above indictment [or information] is tried. 

' And this you or any of you are not to omit, under the penalty 
of one hundred pounds, to be levied on the goods and chattels, 
lands and tenements of such of you as shall fail herein. 
Witness, &c. 

* If duces tecumj here add : And that you or such of you in 
whose custody or power the same be do bring with you and 
produce before our Chief Justice aforesaid [here describe the 
document, ^c.]. 

No. 154. 

Writ of Sxjbpcena at Assizes on the Civil Side. 

Victoria, by the grace of God, &c. to and to every of them, 

greeting : We command you and every of you, that laying aside 
all excuses and pretences whatsoever, you and every of you per- 
sonally be and appear before our justices assigned to hold the 
assizes in and for our [county] of on the day 

of at the hour of in the forenoon, at in our 

said county, there to testify and give evidence [as in No, 153, 
substituting assizes for sittings^. 



No. 155. 

Writ of Subpoena on Trial of Issues on Quo Warranto 

Information. 

[As in No. 153 or No. 154.] 

But instead of *^ upon an indictment for " say : upon an informa- 
tion in the nature of a quo warranto exhibited against him the 
said in the [said] Queen's Bench Division of our High 

Court of Justice before us, to show by what authority he claims 
to be whereof he is impeached. 
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No. 157. 
Wkit of Subpcena at Assizes in the Cbown Cotjbt. 

Victoria, by the grace of God, &c., to and to every of 

them, greeting : We command you and every of you, that laying 
aside all excuses and pretences whatsoever, you and every of you 
personally be and appear before* our justices of oyer and 
terminer, and general gaol delivery,! and justices assigned to 
hold the assizes in and for our [county] of on the 

day of at the hour of in the forenoon, at 

in our said [county], there to testify the truth, and give evidence 
\Jf fi^ ^^^ prosecution] on our behalf against A. B., [or if/or 
fie/endence between us and A. £.] upon an indictment for felony 
[or misdemeanour] on behalf of tne defendant [^«o], and so from 
day to day during the said assizes until the above cause is tried. 

And this you or any of you are not to omit under the penalty 
of one hundred pounds to be levied on the goods and chattels^ 
lands and tenements, of you or such of you as shall fail herein. 

"Witness, &c. 

* Or if before the grand jur^, before the grand jury of and for 
our said county, on our behalf against A. B. upon an indictment 
for felony [_or Qiisdemeanour], and also upon the trial of the said 
A. B. for the said offence. 

f If for winter or spring assize counties^ say : in and for our 
winter [^or spring] assize county, No. [seventeen] and omit ^*and 
justices assigned, {fcJ^ 

No. 158. 
Weit of St7bf(Ena at Centbal Cbihikal Cottbt. 

Victoria, by the grace of God, &o., to and to eveiy of them, 

greeting : We command you and every of you, that laying aside 
all excuses and pretences whatsoever, you and every of you per- 
sonally be and appear before our justices of oyer and tennmer 
and gaol delivery, at the sessions of oyer and terminer and gaol 
delivery, to be holden for the jurisdiction of the Central Cnnunal 
Court, at Justice Hall in the Old Bailey, in the suburbs of our 
City of London, on the day of at the hour of 

in the forenoon of the same day, there to testify the truth 
and give evidence [a« in No. 157]. 

No. 159. 
Writ of Sttbfcena at Quabteb Sessions. 

Victoria, by the grace of Gk)d, &c., to and to every of 

them, greeting : We command you and every of you, that laying 
aside all excuses and pretences whatsoever, you and every of you 
personally be and appear before * the keepers of our peace and 
our justices assigned to hear and determine divers crimesi tree- 
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passes, and other offences committed within our county of 
at the general quarter sessions of the peace to be held on the 
day of at the hour of in the forenoon of the 

same day, at in our said county, there to testify the truth 

and give evidence [<u in No. 157]. 

* If city or borough aessions before D. K., Esquire, recorder of 
our borough of in the county of our justice 

assigned, &c. 

No. 160. 

WkIT of StJBFCENA at QUABTER SESSIONS IN APFEAL OaSES. 

Victoria, by the grace of God, &c., to and to every of 

them, greeting : We command you and every of you that laying 
aside all excuses and pretences whatsoever, you and every of you 
personally be and appear before the keepers of our peace and 
our justices assigned to hear^ and determine divers crimes, tres- 
passes and other offences committed within our county of 
at the general quarter sessions of the peace, to be held on 
the day of at the hour of in the forenoon of 

the same day, at in our said county there to testify the 

truth and give evidence upon an appeal 

Between 
[?%«] - . . Appellants^ 

and 
[TAfl] - - - Beiroondents. 

Touching [Me last place of legal settlement of A. £., a poor 
person charaeable to the Poor Law Union] on behalf of the 

appellants lor respondents]. 
I^enalty as in 157. 
Witness,*&c. 

No. 161. 

Wbit of Subposna before Justices at Petty Sessions. 

Victoria, by the grace of (Jod, &c., to and to eveiy of 

them, greeting : We command you and every of you, that laying 
aside ail excuses and pretences whatsoever, you and every of you 
personally be and appear before such of the keepers of our peace 
and our justices assigned to hear and determine divers crimes, 
trespasses, and other offences committed within our county [or 
city, or borough, &c.] of , as may be in attendance at a 

petty sessions of the peace to be held on the day 

of at the hour of in the noon of the same day, 

at in our said county \_or city, or borough, &c.] there to 

testify the truth and give evidence [tf/or complainant or criminal 
charge,*'] on our behalf against [if/or defendant between us and] 
A. B. upon a charge of felony [or misdemeanour, or for certain 

B.R. B B 
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offences against the statute made for] on behalf of the defendant 
[if so] and so from day to day until the said charge [or matter] 
is disposed of .f 

And this you or any of you are not to omit, under the penalty 
of one hundb*ed pounds, to be levied on the goods and diattels, 
lands and tenements of such of you as shall fail herein. 
Witness, &c. 

* In other than criminal matters the nature of the casfi must he 
shortly stated, as for instance : there to testify me truth and give 
evidence upon an application to. be then and there made by 
A. B. for an order in bastardy against C. D. on behalf of the 
said A. B. [or 0. D.]. 

t If duces tecum add : And that you or such of you in whose 
custody or power the same be do bring with you and produce 
before our justices aforesaid [here describe the document, SfcJ], 

No. 162. 

Wbit of Subpcena befobe a Metbopolitait Pouoe Magistrate. 

[As in No. 161, substituting the following direction.] 

personally be and appear before T. B., Esquire, one of the magis- 
trates of the police courts of the metropolis, sitting at the police 
court in the county of , and within the Metropolitan 

Police District, or such other magistrate of the said police courts 
as may then and there be present on the day of 

at the hour of in the noon, there, &c. 

No. 163. 

Wbit of Subpcena befobe a Stipeitdiabt Maqistbate. 

[As in No, 161, substituting the follotoing direction,] 

before T. K., Esquire, stipendiary magistrate for the of 

, or such other of the keepers of our peace and our 
justices assigned to hear and determine divers crimes, trespasses, 
and other ofiences committed within our of as may 

be in attendance at a petty session of the peace, to be held 
on the day of at the hour of in the 

forenoon of the same day, at in our said there to 

testify the truth and give evidence, &c. 

No. 164. 

Wbtt of Subpcbka befobe Lobd Mayob of Londok at 

Maitsion House. 

[As in No, 161, substituting the following direction.] 

before the Eight Honourable John Staples, Lord Mayor of our 
City of London, being one of the keepers of our peace and 
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justices assigned to liear and determine divers crimes, trespasses, 
and other offences committed within otir said City of London and 
the liberties thereof, or such other justice or justices of the peace 
of the said city as may then and there be present on the 

day of at the hour of in the forenoon of the 

same day, at the Mansion House Justice Boom, within the said 
city, there, &c. 

No. 166. 

Wbit of Subf(ena before an Aldebman at the Guildhall, 

LoimoN. 

[_As in No, 161, substituting the following direction.'] 

before Sir B. C. Knight, one of the aldermen of our City of 
London, being one of the keepers of our peace and justices 
assigned to hear and determine divers crimes, trespasses, and 
other offences committed within the said City of London and the 
liberties thereof, or such other justice or justices of the peace of 
the said city as may then and there be present on the 

day of at the hour of in the forenoon of the 

same day, at the Guildhall Justice Eoom, within the said city, 
there, &c. 

No. 166. 

Wbit of Sxjbfcena ad Test, befobe a Justice of the Peace. 

Victoria, by the grace of God, &c., to and to every of 

them, greeting : We command you and every of you that, laying 
aside ail excuses and pretences whatsoever, you and every of you 
personally be and appear before , esquire, one of the 

keepers of our peace and justices in and for our county of , 

or such other justice or justices of the peace of the said county 
as may be then and there present, on the day 

of , at the hour of in the noon, &c. [at the 

public office] at , in our said county, there, &c. 



No. 169. 

Wbit of Sufebsedeas to Cebtiobabi Ain) Pbooedeitdo to oabby 

back Indictment. 

Victoria, by the grace of God, &c., to [to be directed and 
varied as the Certiorari] and to every of them, greeting: 
Whereas by our writ we lately commanded you and every of 
you, for certain reasons, that you should forthwith send under 
your seals, or the seal of one of you, before us in the Queen's 
Bench Division of our High Court of Justice, at the Boyal 

HB 2 
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Courts of Justice, London, all and singular indictments of what- 
soever whereof A. B. was indicted before you, as was said, 
with all things touching the same, by whatsoever name the said 
A. B. should be called therein, together with the said writ to 
you directed, that we might cause further to be done thereon 
what of right and accordmg to the law and custom of England 
we should see fit to be done. We do now, for certain reasons, 
command you and every of you that you do wholly supersede 
whatever is to be done concerning the execution of that our said 
writ. And that you proceed to the determination of the [offences] 
with that expedition which to you shall seem right and accord- 
ing to the law and custom of ^gland, notwithstanding our writ 
as before sent to you directed for that purpose. Witness, &c. 

To he indorsed, 

" By order of Court," or, ** By order of Mr. Justice " [as 

the case may be"]. 
This writ was issued by, &c. 

No. 170. 
Wbit of Sttpebsedeas to Cebtiobabi AST) Fbooedendo to gabby 

BACK ObDEBS of SESSIONS. 

Victoria, by the grace of God, &c., to the keepers of our 
peace and our justices assigned to hear and determine divers 
crimes, trespasses, and other ofEences committed within our 
county of , and to every of them, greeting : Whereas by 

our writ we have lately commanded you and every of you, or 
one of you, should forthwith send under your seals, or the seal 
of one of you, before us in the Queen's Bench Division of our 
High Court of Justice at the Boyal Courts of Justice, London, 
all and sing^ar orders made by you or some of you, between 
the inhahitants of the parish of , in our county of , 

appellants, and the inhabitants of the parish of , in our 

county of , respondents, touching the settlement of f 

as fully and perfectly as they had been made by you or some of 
you, and then remained in the custody or power of you or any 
of you, together with that our writ, that we might cause 
further to be done thereon what of right and according to the 
law and custom of England we should see fit to be done. We 
do for certain reasons us thereunto moving, conmiand you that 
you do wholly supersede whatsoever is to be done concerning the 
execution of that our said writ. And that you proceed upon 
the said orders, in such manner as if the said writ had not 
issued. Witnessi &c. 

Indorsement as in No, 169. 
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No. 171. 

WbIT of SuPEBSEDEAB to DlSTmNGAB. 

Yictoria, by the grace of Ood, &c., to the Sheriff of , 

greeting : Whereas A. B. has appeared in the Queen's Bench 
Division of Our High Court of Justice, to an indictment against 
him for certain misdemeanours {_or felonies]. We therefore 
command you, that you wholly supersede the distraining or 
otherwise molesting any longer the said A. B. on account of the 
premises aforesaid. And if you have distrained the said A. B., 
that then you do without delay deliver or cause to be delivered 
to him that which you have so distrained, if he be thereby dis- 
trained for the reasons aforesaid and no other, and this you are 
not to omit. Witness, &c. 

[^Supersedeas to other writs of like nature must be directed 
according to the writ to be superseded. The recital must show a 
title to the supersedeas by stating that the defendant has done that 
which the writ issued to compel him to do. And the mandatory 
part of the writ altered and varied according to the exigency of the 
case for which the same may be required^] 

No. 172. 

Affidavit verifyino certified Copy of CoMMiTMEirr. 

In the High Court of Justice, 
Queen's Bench Division. 

I, A. B., of, &c., make oath and say : — 

1. That I was present at Her Majesty's prison at , in 

and for the county of , on the day of » IBS , 

and did see C. D., the gaoler of the said prison, sign the certifi- 
cate written at the foot of the copy of the commitment of , 
hereunto annexed, and that the name C. D., set and subscribed 
thereto, is of the proper handwriting of the said C. D. 

Sworn, &c. 

No. 173. 

Gaoler's Certificate to be written at foot of Commitment. 

I do certify that the above is a true copy of the warrant by 
virtue of which E. F. is detained in my custody. And that the 
said E. F. is not detained for any other cause [if sol. 

(Signed) 
X.Y. 
((Gaoler of H.M. prison at, &c.} 

[For the purpose of obtaining writs of habeas corpus to deliver 
and receive a prisoner^ if it appears by the commitment that the 
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prisoner must he tried in a different county or place than that in 
which he is detained, the above copy, commitment, certificate, and 
affidavit are sufficient to obtain the writs. But if that fact does not 
so appear, an affidavit to that effect mtut also be supplied.^ 

No. 174. 

Summons fob Wbtt of Habeas Coefus ad Sttbjioiendum. 

In the High Court of Justice, 
Queen's Bench Division. 

The Honourable Mr. Justice , judge in chambers. 

Upon reading the several affidavits of, &c. filed the day 

of 1 138 y and upon hearing Mr. , of counsel [or the 

. solicitor] for 

It is ordered that all parties concerned attend the judge in 
chambers on the day of , 188 , at the hour of 

in the noon, to show cause why a writ of habeas corpus 

should not issue directed to to have the body of 

before a judge in chambers at the Eoyal Courts of Justice, 
London, forthwith to undergo, &c. 

Dated, &o. 

No. 175. 

Oedeb fob Wbit of Habeas Cobfijs ad Subjiciendum. 

In the High Court of Justice, 
Queen's Bench Division. 

The Honourable Mr. Justice , judge in chambers. 

[If in a cause on the Crown side, here insert the title, not other- 
wise,'] 

Upon reading the several affidavits of, &c., filed the day 

of ) 188 , and upon hearing counsel [or the solicitors] on 

both sides [or as the case may be] — 

It is ordered that a writ of habeas corpus issue, directed to 
to have the body of A. B. before a ]udge in chambers at 
the Eoyal Courts of Justice, London, forthwith to undergo and 
receive, &c. 

Dated, &c. 

No. 176. 

Writ of Habeas Cobfus ad Subjiciendum. 

Victoria, by the grace of God, &c., to , greeting : We 

command you that you have in the Queen's Bench Division of 
our High Court of Justice [or before a judge in chambers] at 
the Eoyal Courts of Justice, London, immediately after the 
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receipt of this our ^writ, the body of A. B. being taken and 
detained under your custody as is said, together with the day 
and cause of his being taken and detained, by whatsoever name 
he may be called therein, to undergo and receive all and singular 
such matters and things as our said Court [or judge] shall then 
and there consider of concerning him in this behalt' ; and have 
you there then this our writ. 
Witness, 

To he indorsed. 

By order of Court \_or of Mr. Justice ]. 

This writ was issued by, &c. 



No. 177. 
Notice to be served with Wbit of Habeas Corpus ad 

SXTBJIOIENDXrM. 

In the High Court of Justice, 
Queen's Bench Division. 

[i/* in a cause already on the Crown side, here insert the title, not 
otherwise.^ 

Whereas this Court {_or the Honourable Mr. Justice ] 

has granted a writ of habeas corpus directed to [or other 

person having the custody of , if «o] commanding him to 

have the body of before the said Court [or before a judge 

in chambers'] at the Eoyal Courts of Justice, London, immedi- 
ately to undergo, &c. 

Now take notice, that you are hereby required to have the 
body of the said before the said Court lor before the said 

judge as aforesaid] on the day of 188 , at the hour 

of in the noon. And to make a return to the said 

writ. Or in default thereof, the said Court will then, or so soon 
after as coimsel can be heard, be moved for an attachment 
against you for your contempt in not obeying the said writ [or if in 
vacation, that application will then be made to one of the judges 
of the said Court for a warrant for your apprehension, in order 
that you may be held to bail to answer for your contempt in not 
obeying the said writ]. 



Dated, &c. 



To [ the persons to whom 

the writ is directed, and any 
other person upon whom it 
may he deemed necessary to 
serve the writ~\. 



(Signed) 
M. N., of L., solicitor for 
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No. 178. 

Notice on havino obtained Weit of Habeas Cobpus ad 
Subjiciendum on an Inpobmal ob Illegal Commitment. 

[Heading as in No, 177.3 

Recite the granting of the writ as No, 177, then sag : — 
Now take notice that by virtue of the said writ, the said 
A. B. will be brought before the said Court [or before a judge 
in chambers] at the Eoyal Courts of Justice, London, on the 
day of , [at of the clock, ^c], in order that he 

the said may be discharged out of custody as to the com- 

mitment by which he is now detained in the custody of the said 
gaoler. 



(Signed) 
M. N., solicitor for the said 



Dated, &c. 



To A. B. and C. D., Esqrs., 
the committing magis- 
trates, and to the 
prosecutor. 

No. 179. 

Affidavit of Sebvioe of Wbit of Habeas Cobpus ad 

Subjiciendum. 

[Heading as in No, 177.] 

I, A. B., of &c., make oath and say : — 

1. That I did on the day of 188 , personally 

serve C. D. with a writ of habeas corpus issued out of and under 
the seal of this honourable Court, directed to the said C. D., 
commanding him to have the body of before [this Court], 

immediately to undergo, &c. [describe the direction and mandatory 
part of the writ"], by delivering such writ of habeas corpus to the 
said C. D. personally, at in the county of 

Sworn, &o. 

No. 180. 

Affidavit of Seaboh at Cbown Office foe Betubn to Wbit of 

Habeas Cobpus. 

[^Heading as in No, 177.] 

I, A. B., of &c., make oath and say: — 

1. That I did the day of 188 , search the proper 

file at the Crown Office for a return to a writ of habeas corpus, 
lately issued out of and under the seal of this honourable Court, 
directed to commandinghim to have thebodyof before 



APPENDIX TO CROWN OFFICE RULES, 1886. 377 

this Court, immediately to undeTgOy &o. [a« the case may he']^ but 
that no return was then filed or made to the same. 

2. That the said has not, in any manner, obeyed the 

said writ, as I verily believe. 

Sworn, &c. 

No. 181. 

Affidavit fob Wbit of Habeas Cobftjs ad TESTiFiOA2n)T7M, ob 

Obdee to Testify. 

In the High Court of Justice, 
Queen's Bench Division. 

I, A. B., of &c., make oath and say : — 

1. That C. D., now a prisoner confined in Her Majesty's 
prison at in and for the undergoing a term of im- 
prisonment for [or under commitment to take his trial for] [here 
shortly state offence"] is and will be a material and necessary 
witness on behalf of on the trial of an indictment [or 
before the grand jury of the county of upon an indictment 
to be preferred] against E. F., for certain , which indict- 
ment stands for trial [or is to be preferred] on the day of 

188 , at in and for the county [or borough, or as 

the case may be] of 

2. That the cannot safely proceed to trial [or prefer the 
said indictment] without the testimony of the said C. D. 

Sworn, &c. 

No. 182. 

Affidavit fob Wbit of Habeas Cobptjs ad Testificandum, ob 
Obdeb to Testify, in a Cause on the Cbown Side. 

In the High Court of Justice, 
Queen's Bench Division. 

[Middlesex.'] The Queen 

against 
A.B. 
I, A. B., of &c., make oath and say : — 

1. That this cause stands for trial at in and for the 

of on the day of 188 , and that E. F., 

a prisoner confined in Her Majesty's prison at in and for 

the of , undergoing a term of penal servitude [or 

otherwise describe the nature of the confinement] is a material and 
necessary witness on behalf of on the trial of the said 

cause. 

2. That the said cannot safely proceed to trial without 
the evidence of the said E. F. 

Sworn, &o. 
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No. 183. 

Wkit of Habeas Cobpus ad Testificandum. 

ViOTOBiA, by the grace of God, &c., to the gaoler of our 
prison at , of and for our : We command you that 

you have before [^description of Court\ on the day of 

188 , at , the body of , being committed and detained 

in our prison under your custody, as is said, then and there to 
testify the truth and give evidence [on our behalf against A. B. 
ioT felony ; or otherwise describe the proceedings as in a subpoena]^ 
and so from day to day until the said shall have given his 

evidence as aforesaid. And when he shall have given his evi- 
dence, then that you take him back without delay to our said 
prison under your custody, and cause him to be detained therein 
under safe custody, until he shall be from thence discharged by 
due course of law. Witness, &c. 



No. 184. 
Obdeb instead of Weit of Habeas Ooepus ad Testifioandttk, 

PURSUANT TO 16 & 17 ViOT. 0. 30, s. 9. 

In the High Court of Justice, 
Queen's Bench Division. 

[Middlesex,'] The Queen 

against 
A. B. 

[If not in a cause in the High Court, omit the title,] 

Upon reading the affidavit of C. D., filed the day of 

188 , and upon hearing the solicitor for 

It is ordered that the gaoler of Her Majesty's prison at , 

of and for the [county] of [or as the case may be], do have 

before on the day of 188 , the body of E. F., 

committed and detained in his custody, as it is said, then and 
there to testify the truth and give evidence on [behalf of the 
Queen against G. H. upon an indictment for felony; or otherwise 
describe the proceedings in which the prisoner is required to attend 
as in a subpoena], and so from day to day until the said E. F. 
shall have given his evidence as aforesaid. And when he shall 
have given his evidence, then that you take him back without 
delay to the said prison, to be detained therein until he shall be 
from thence discharged by due course of law. 

Dated, &c. 
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No. 185. 

"Wbit of Habeas Ooeptts to Delivee. 

Victoria, by the grace of God, &c., to the gaoler of oar 
prison at , in and for our county of , greeting : We 

command you that you deliver the body of , committed 

and detained in our prison under your custody, to the gaoler of 
our prison at , of and for our of , and that 

you certify to our said last-mentioned gaoler the cause of his 
taking and detainer, that our said last-mentioned gaoler may 
cause him to be detained in our prison at , according to 

the tenor of our writ directed to him for that purpose, to remain 
in the same last-mentioned prison until he shall be from thence 
discharged by due course of law. Witness, 

No. 186. 

Wbit of Habeas Oobpus to Eeceive. 

Victoria, by the grace of God, &c., to the gaoler of our prison 
at C, of and for our [^counti/'] of G., greeting : Whereas we, 
being willing that the body of A. B., now in our prison under 
the custody of the gaoler of our prison at D., of and for our 
county of H., should, for certain reasons, be forthwith conveyed 
from thence to you, have lately commanded by our writ the said 
gaoler of our prison at D. that he should without delay deliver 
the said A. B. into your custody, and certify to you the cause of 
his taking and detaining. We therefore command you that you 
receive the said A. B. from the said gaoler of our said prison at 
D., and cause him to be detained in our said prison at G. under 
safe custody, until he shall be from thence delivered by due 
course of law. Witness, &c. 

No. 187. 

Wbit of Habeas Cobpus to being a Pbisonee befobe Justices 

OF THE Peace to answee a Ohaege. 

Victoria, by the grace of God, &c., to the gaoler of our prison 
at in and for our of , greeting; : We command 

you that you have before some one or more of the keepers of our 
peace, and our justices assigned to hear and determine divers 
crimes, trespasses, and other offences, committed within our 
county of , who may be in attendance on the 

day of , at the hour of in the noon at in 

our said county, the body of being committed and 

detained in our prison under your custody as is said, together 
with the day and cause of his being taken and detained, by 
whatsoever name he may be called, then and there to answer to 
a charge of to be then and there made against him, and 
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BO from day to day until he shall have answered the said charge, 
and to be dealt with according to law. And hare you then and 
there this writ. Witness, &c. 

No. 188. 

Wbtt of Habeas Cobpijs to bbino ttf a Pbisonsb to plead to 

AS Indictment ob fob Tbial. 

Victoria, &o., to the gaoler of our prison at in and for 

our said , greeting: We command you that you have 

before [^description of Court] at on , the day of 

, at the hour of in the noon, the body of , 

being committed and detained in our prison under your custody 
as is said, together with the day and cause of his being taken 
and detained, by whatsoever name he may be called, then and 
there to answer to [or to take his trial upon] an indictment against 
him for . And so from day to day until he shall have 

answered as aforesaid [or taken his trial as aforesaid]. And to 
be further dealt with according to law. And have you then 
there this writ. Witness, &c. 

No. 189. 

Wbit of Habeas Cobfus to bbing a Pbisoneb to the Cbowh 

Office to attend the Nomination, &o., of a Special Juby. 

Victoria, by the grace of God, &c., to the gaoler of our prison 
of , greeting : We command you that you have the body 

of , being detained in our prison under your custody, 

before Frederick Oockbum, Esquire, Queen's coroner and 
attorney in the Queen's Bench Division of our High Court of 
Justice, before us on the day of at the hour of 

in the noon, at the Grown Office, Boyal Courts of 

Justice, London ; there to attend the nomination of forty-eight 
good and lawful men out of the book or list of persons qualified 
to serve on special juries within the county of , as and for 

a jury to be taken between us and the said upon an 

information exhibited against him in our Court before us, by the 
said Frederick Cockburn, Queen's coroner and attorney as afore- 
said, for certain [or upon an indictment against him for 
certain ;] and so from day to day untiL the same jury 
shall be reduced, and when the said shall have so attended 
the nomination and reduction of the said jury, that then you 
cause him to be brought back without delay to our said prison, 
and cause him to be detained therein under safe custody until he 
shall be from thence discharged by due course of law. 
Witness, &c. 

No. 190. 

Wbit of Attachment. 

Yictoria, by the grace of Ood, &c., to the Bheri£E of , 

greeting : We command you to attach C. D., so that you may 
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have him before ub in the Queen's Bench Division of our High 
Court of Justice, at the Eoyal Courts of Justice, London, on the 
day of , 188 , to answer to us for certain trespasses 

and contempts brought against him in our said Court ; and have 
jou there then this writ. Witness, &c. 



No. 191. 
Afftdayit fok Habeas Oobpus to bbinq xtp a Fbisoneb to be 

OHABGSD WITH AtTAOHHENT. 

In the Queen's Bench. 

lEngland.2 The Queen 

against 
A. B. 

I, G. H., of &c., derk to L J., of &c., the solicitor for the 
prosecutor in this cause, make oath and say : — 

1. That on the day of last, a writ of attachment 
was granted by, and duly issued out of, this honourable Court, 
directed to the sheriff of against the above-named de- 
fendant for his contempt in not [describe the nature of the 
contempt^ 

2. That the said defendant is a prisoner for now confined 
in Her Majesty's prison at of and for 

3. That the prosecutor is desirous that the said defendant 
shoidd be brought before this honourable Court [or a judge in 
chambers at the Eoyal Courts of Justice, London], in order that 
he may be charged with and committed upon the said attachment. 

Sworn, &c. 

No. 192. 

Wbit of Habeas Coepus on eetttew op Cepi Coepus. 

Victoria, by the grace of God, &c., to the sheriff of | 

greeting : We command you that you have the body of 
before us in the Queen's Bench Division of our High Court of 
Justice, at the Eoyal Courts of Justice, London, forthwith after 
the receipt of this our writ, to answer to us for certain trespasses 
and contempts brought against him in our said Court before us, 
and whereof by your return sent to us you have charged your- 
self. And have you then there this writ. 

Witness, &c. 

No. 193. 

Becogkizanoe to A17SWEE Inteeeooatoeieb. 

Be it remembered, that on the day of 188 , in 

the Queen's Bench Division of Her Majesty's High Court of 
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Justice, before the Queen herself at the Eojal Courts of Justice, 
London, come of and of and acknowledge 

themselves to owe to our said Lady the Queen the several sums 
following, that is to say, the said the sum of , and 

the said and the sum of each, of lawful money 

of Great Britain, to be levied upon their several goods and 
chattels, lands and tenements to Her Majesty's use. Upon 
condition that if the said shall answer to all such in- 

terrogatories as shall be exhibited to him in the said Court 
touching a contempt supposed to have been by him committed 
against the said Court, and shall appear from day to day in the 
said Court, and not depart the said Court without leave, then, his 
recognizance to be void or else to remain in full force. 
Taken, &c. 

By the Court. 

No. 198. 
Recognizance for Good Behaviour and to keep the Peace. 

Be it remembered, that on the day of 188 , 

[insert the names and descriptions of defendant and hait\, come 
into the Queon^s Bench Division of Her Majesty's High Court 
of Justice before the Queen herself [or before me one of 

Her Majesty's Justices of the of ] and acknowledge 

to owe our Sovereign Lady the Queen the several sums following 
(that is to say), the said the sum of pounds, and 

the said and the sum of pounds each of law- 

ful money of Great Britain, to be levied upon their several 
goods and chattels, lands and tenements, to Her Majesty's use 
upon condition that if the said shall be of good behaviour 

for the space of years, to be computed from and after the 

day of 188 , and keep the peace towards all Her 

Majesty's liege subjects, and especially towards A. B., and not 
depart that Court without leave, then this recognizance to be 
void or else to remain in full force. 

Taken, &c. 

No. 199. 

Affidavit of Sbrvioe of Notice. 

In the High Court of Justice, 
Queen's Bench Division. 

[When in a cause on the Crown side of the Courts insert the title 

of the causCy hut not otherwise J\ 

I, A. B., of &c., make oath and say : — 

1.* That I did on the day of , serve C. D., one of 

the persons to whom the notice hereunto annexed is directed, 

with the said notice, by delivering a copy of the said notice to 

, and leaving the same with [the wife, clerk, or servant of'\ 
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the said at the residence of the said , situate at 

in the county of 

2.t That I did on the day of , also serve E. F., 

another of the persons to whom the said notice is directed, with 
the said notice, by delivering a copy of the said notice personally 
to the said at , in the county of 

Sworn, &c. 

* When not personal. t When personal. 



No. 200. 

Affidavit of Personal Service of Order. 

[Heading as in No. 199.] 

I, A. B., of &c., make oath and say : — 

That I did on the day of 188 , personally serve 

G. D., mentioned in the order hereunto annexed, with the said 
order, by delivering a true copy of the said order to the said 
G. D. personally at in the county of And at the 

same time showing to the said G. D. the said original order. 

Sworn, &c. 

No. 201. 

Affidavit of Service of Order not Personal. 

[Heading as in No. 199."] 

I, A. B., of &c., make oath and say : — 

That I did on the day of 188 , serve G. D., 

mentioned in the order hereunto annexed, with the said order, 
by delivering a true copy of the said order to , and leaving 

the same with [the wife, clerk, or servanf] of the said G. D., at 
the dwelling-house [or office] of the said G. D., situate at 
in the county of . And at the same time showing to the 

said the said original order. 

Sworn, &c. 

No. 202. 

Affidavit of Personal Service of "Writ. 

[Heading as in No. 199.] 

I, A. B., of &c., make oath and say : — 

That I did on the day of , personally serve G. D. 

named in the writ of hereunto annexed with the said writ, 

and which said writ appeared to this deponent to be duly and 
regularly issued out of, and under the seal of this honourable 
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Court, by delivering a true copy of such writ to the said 
personally, at in the county of . And at the 'same 

time showing to the said G. D. the said original writ. 
Sworn, &c. 

No. 203. 

Affidavit of Sebyiob of Subpcena. 

\_Head%ng as in No, 199.] 

I, A. B., of &c,, make oath and say : — 

That I did on die day of personally serve 0. D., 

one of the persons to whom the writ of subpoena hereunto an- 
nexed, marked (A.), is directed, with the said writ, by delivering 
a true copy of the said writ to the said 0. D. at in the 

county of . And at the same time showing to the said 

G. D. the said original writ. And at the time of such service 
gave to the said G. D. the sum of for conduct money. 

Sworn, &c. 

No. 204. 

Affidavit of Seevioe of Obdbb Aim Mastee's Allooatus and 
Demand and Non-Payment of Money, to estreat Be- 
ooonizance. 

In the High Court of Justice, 
Queen's Bench Division. 

[^Middlesex,'] The Queen 

against 
X.T. 

I, A. B., of &c., make oath and say : — 

1. That I , did, on the day of 188 , 

personaUy serve named in the order of Court hereunto 

annexed, with the said order and the allocatur of the Queen's 
coroner and attorney in this Court [or of the master of the Crown 
Office] for the sum of made thereon, by delivering a true copy 

of the said order and allocatur to the said at in the 

county of , and at the same time showing to the said 

the said original order and the said allocatur. And I did, at the 
same time, demand of the said the said sum of , the 

amount of the said allocatur ; but the said did not then 

pay the same, or any part thereof, to this deponent ; nor has he, 
the said , at any time since paid the same, or any part 

thereof, to the prosecutor in this cause, or to any one on his 
behalf, as I have been informed by the said prosecutor, and 
verily believe. And the said sum of still remains due and 

impaid to the said prosecutor, or to me, his solicitor. 
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2. And tliat I did also, on the day of 1S8 , 
personally serve one of the bail of the said defendant in 
this cause, with the said order and allocatur, by delivering a 
true copy of the said order and allocatur to the said at the 
residence of the said at in the county of and 
at the same time showing to the said the said original 
order and allocatur. And I did, at the same time, demand of 
the said the said sum of , but the said did not 
then pay the same, or any part thereof, to this deponent, nor has 
he, the said , at any time since, paid the same, or any part 
thereof, to me, or to the prosecutor in this cause, or to any one 
on his behalf, as I have been informed by the said prosecutor, 
and verily believe. 

3. That I did on the day of 188 , personally 
serve the other bail of the said defendant, with the said 
order and allocatur, by delivering a true copy of the said order 
and allocatur to the said , at in the county of 

and at the same time showing to the said the said original 

order and allocatur. And I did, at the same time, demand of 
the said the said sum of but the said did not 

then pay the same, or any part thereof, to me, nor has he, the 
said at any time since paid the same, or any part thereof, 

to this deponent, or to the said prosecutor, or to any one on his 
behalf, as I have been informed by the said prosecutor, and 
verily believe. And that the said sum of still remains 

unpaid. 
Sworn, &c. 



Costs of View in Under Sheriff's Account under 

Bule 169. 

£ 8. d. 
For travelling expenses to the under sheriff, showers, and 

jurymen expenses actually paid, if reasonable. 
Fee to the under sheriff when the distance does not 

exceed five miles from his office 1 1 

Where such distance exceeds five miles 2 2 

And in case he shall be necessanly absent more than 
one day, then for each day after the first a fur- 
ther fee of 110 

Fee to each of the showers the same as the under 
sheriff, calculating the distance from their re- 
spective places of abode. 

Fee to each of the common jurymen per diem 5 

Fee to each special juryman per diem I 1 

Allowance for refreshment to the under sheriff, 
showers, and jurymen, whether common or 
special, each per diem 5 

B.R. c 
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To the bailiff for summoning each juryman whose resi- £ s. d, 
dence is not more than five miles distance from 
the office of the under sheriff 2 6 

And for each whose residence does exceed five miles of 

such distance 5 



Table of Court Fees to be taken in the Crown 

Office Department. 

Weits and Sithhonses. 

£ 8. d. 

1. On sealing a writ of mandamus 1 

2. On sealing a writ of subpcena for witnesses, not 

exceeding three persons 5 

8. On sealing every other writ 5 

4. On sealing or issuing an originating summons, 

under the Act 6 & 7 Yict. c. 73, for the taxa- 
tion of a solicitor's bill of costs within twelve 
months after delivery, or delivery of a bill of 
costs by a solicitor, including the order to be 
made thereon 10 

5. On sealing any other originating summons 10 

6. On amending same 5 

7. On sealing or issuing a summons for directions 

under Order XXX 10 

8. On sealing or issuing any other summons ,••... 3 

APFEABAlfOES AND PlEAB. 

9. On entering an appearance, for each person .... 2 

10. On entering a plea, for each person 5 

Copies. 

11. On a copy of a written deposition of a witness to 

enable a party to print same, for each folio . . 4 

12. On examining a written or printed copy and 

marking or sealing same as an office copy, for 

each folio 2 

13. On making a copy and marking same as an office 

copy, for each folio 6 

- , >-v ' £ • 1 I The actual 

14. On a copy m a foreign language j . 

15. On a copy of a plan, map, section, drawing, ( The actual 

photograph, or diagram ( cost 
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Attendakoes. 



£ 8, d. 



16. On an application, with, or without a suhpoana, for 
any officer to attend as a witness, or to produce 
any record or document to be given in evidence 
(in addition to the reasonable expenses of the 
officer), for each day or part of a day he shall 

necessarily be absent from his office 10 

The officer may require a deposit of stamps 
on account of any further fees, and a deposit of 
money on account of any further expenses, 
which, may probably become payable beyond 
the amount paid for fees and expenses on the 
application, and the officer or his derk taking 
such deposit shall thereupon make a memoran- 
dum thereof on the application. 

The officer may also require an undertaking 
in writing to pay any further fees and expenses 
which may become payable beyond the amounts 
so paid and deposited. 



Oaths, &€. 

17. On taking an affidavit or an affirmation or attesta- 

tion upon honour in lieu of an affidavit or a 
declaration, for each person making same .... 1 6 

18. And in addition thereto, for each exhibit therein 

referred to and required to be marked 1 



Filing. 

19. On filing a special case 1 

20. If on appeal from an inferior Court 10 

21 . On filing an affidavit, writ of execution with return, 

recognizances, and every other proceeding or 
document required to be filed 2 6 



Cebtificates. 

22. On a certificate of appearance, or of a pleading, 

affidavit, or proceeding having been entered, 
filed, or taken, or of the negative thereof, unless 
otherwise provided 2 6 

23. Or if a certificate of proceedings pursuant to 

Ord. LXI. r. 24 6 

cc2 
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Seabohes Am) Insfeotions. 

£ 8. d. 

24. On an application to searcli for an appearance and 

inspecting same 1 

25. On an application to searcli an index and inspect a 

pleading, judgment, order, or other record, 
unless otherwise expressly provided iot by any 
Act of Parliament, for each hour or part of an 
hour occupied 2 6 

26. Not exceeding on one day 10 

27. On entering or setting down, or re-entering or re- 

setting down, an appeal to the Court of Appeal, 
or a cause, matter, or proceeding required to be 
entered in the Grown paper, but not any inter- 
locutory motion or application arising out of 
any cause, matter, or proceeding in respect of 
which such fee shall have been previously paid 
by the party entering 2 

28. If an appeal from an inferior Court to the High 

Court 1 



Judgments Aim Oedebs. 

On drawing up and entering judgments and orders : — 

29. If an order made in Court ordering a judgment to 

be entered, or an order in the nature of a judg- 
ment, or on the hearing of a special case, unless 
otherwise directed 1 

30. If on an appeal from an inferior Court 10 

31. If on any application to the Court of Appeal .... 1 

32. If an Order of Course, under the Act 6 & 7 Vict. 

c. 73, to tax a solicitor's bill of costs within 
twelve months after delivery, or for delivery of 
a bill of costs by a solicitor where fee No. 4 (on 
the summons) is not applicable 10 

33. If an Order of Course or any other order 5 

34. On signing a note or memorandum of an order 

pursuant to Ord. LII. r. 14, when required for 
production, where no order is drawn up 3 

On Proceedings befobb a Masteb. 

36. On every reference, investigation, or inquiry, in- 
cluding examination of witnesses, if any, for 
every hour or part of an hour the officer is 
occupied 10 
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Taxation of Costs. 

£ *. d. 

36. On taxing a bill of costs, where the amount 

allowed does not exceed 41 2 

37. Where the amount exceeds 4/., for every pound 

allowed or a fraction thereof 1 

These fees, unless otherwise provided, shall 
be taken on signing the certificate, or on the 
allowance of the bill of costs as taxed ; but the 
fees shall be due and payable, if no certificate 
or allocatur is required, on the amount of the 
bill as taxed, or on the amount of such part 
thereof as may be taxed, and the solicitor or 
party suing in person shall in such case cause 
the proper stamps (the amount thereof to be 
fixed by the officer) to be impressed on or 
affixed to the bill of costs. 

The taxing officer may require a deposit of 
stamps on account of fees before taxation, not 
exceeding the fees on the full amount of the 
costs as submitted for taxation, and the officer 
or his derk on taking such deposit shall make 
a memorandum thereof on the bill of costs. 



MiSOELLAlTEOXTS. 

38. On an allowance of a table of fees 1 

39. On a fiat of a judge 5 

40. On taking a recognizance or bail 10 

41. On a commitment 5 

42. On signing an information 10 

43. On nominating and reducing a jury pursuant to 

the County Juries Act, 1825, and the Juries 

Act, 1870 1 

We concur in respect of the above fees. 

(Signed) CHAELES DALRYMPLE, 
W. H. WALROND, 

Two of the Commissioners of Her Majesty's Treasury. 
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FOEMS OF OATHS AND AFFIEMATIONS. 

At common law no person, -whether peer or commoner, was 
allowed to sit as a juror or to testify as a witness on a criminal 
trial without having been hrst sworn to speak the truth. 

On this rule many exceptions have been engrafted by statute. 
(See infra; and the Criminal Law Amendment Act, 1885, and 
the Prevention of Cruelty to Children Act, 1904, by which the 
unsworn testimony of children may in certain cases be received.) 

Without going fully into the subject it may be stated shortly 
that nowadays a person may either be sworn or affirm, and that, 
whether he is sworn or affirms, he is liable to the punishment of 
perjury for giving false evidence. 

By 52 & 53 Vict. c. 63, s. 3, the expression "swear" includes 
** affirm and declare." 

Jurors and witnesses (except witnesses before a grand jury) 
must be sworn or affirm in open Court. 

Christians are sworn on the New Testament with their hats 
o£P ; Jews on the Old Testament with their hats on ; Moham- 
medans on the Koran, and persons of other religions according 
to the form prescribed by the religion they profess. 

Before the oath is administered is the proper time to ascertain 
what form of oath or affirmation the juror or witness considers 
binding on his conscience. It is the duty of the judge to so 
ascertain. 

The statutes by which jurors and witnesses are now permitted 
to affirm or declare instead of taking an oath in criminal oases 
are — 

3 & 4 Will. 4, c. 49. (Quakers and Moravians.) 

1 & 2 Vict. G. 77. (Persons having been Quakers or 
Moravians.) 

61 & 52 Vict. c. 46 (The Oaths Act, 1888). (Persons who 
object to be sworn on the ground that they have no 
religious belief, or that the taking of an oath is con- 
trary to their religious belief.) 

3 & 4 Will. 4, c. 49, and 1 & 2 Vict. c. 77, applied only to 
witnesses ; but 51 & 52 Vict. c. 46, practically extends their pro- 
visions to jurors. 
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Forms. 
JURORS. 

(1.) Oath to grand jury. 

** You, as foreman of (or member of) the grand inquest for 
our Sovereign Lord the King, for the body of the county of , 
shall diligently inquire and true presentment make of all such 
matters and things as shall be given you in charge, or shall 
otherwise come to your knowledge touching this present service. 
The King's counsel, your fellows' and your own you shall observe 
and keep secret : you shall present no one through envy, hatred 
or malice : neither shall you leave anyone unpresented through 
fear, favour or affection, gain, reward or the hope thereof ; but 
you shall present all things truly and indifferently as they shall 
come to your knowledge, according to the best oif your skill or 
understanding. So help you God." 

If a g^and juror desires to affirm or be sworn in the Scotch fashion, the 
above form must be varied in accordance with the forms given ifrfra. 

(2.) Oath to petty juror on trial of question of capacity of an 

accused to plead. 

" You shall well and truly try the prisoner at the bar " (in 
misdemeanour, **the defendant "), "whether he stands mute by 
the act of God or out of malice, and a true verdict thereupon 
give according to the evidence. So help you God." 

(See p. 91, mpriL) 

(3.) Oath to petty juror on trial of allegation of insanity. 

** You shall Trell and truly try the prisoner at the bar " (or, in 
misdemeanovir, ** the defendant "), ** whether he be of sound 
mind or not, and a true verdict give. So help you God." 

(See p. 97, supra.) 

(4.) Oath to a trier of a challenge. 

**You shall well and truly try," e,g,^ "whether A. stands 
indifferently to try the prisoner at the bar " (in misdemeanour, 
"the defendant"), "and a true verdict give according to the 
evidence. So help you God." 

(See p. 121.) 
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(5.) Oath to a petty juror on trial of a cliarge of treason 

or felony. 

"You shall well and truly try, and true deKverance make 
between our Sovereign Lord the King and the prisoner at the 
bar, whom you shall have in charge, and a true verdict give 
according to the evidence. So help you God." 

(6.) Oath to a petty juror on trial of a charge of misdemeanour. 

** You shall well and truly try, touching the matter in ques- 
tion between our Sovereign Lord the King and the defendant, 
and a true verdict give according to the evidence. So help you 
God." 

(7.) Oath to a petty juror on trial in the King's Bench Division 
of an indictment or criminal information. 

"You shall weU and truly try the issues joined between our 
Sovereign Lord the King [or^ in information by the Attorney- 
General, " His Majesty's Attorney- General ") and the defendant, 
and a true verdict give according to the evidence. So help you 
God." 

(8.) Oath to Forewoman of jury of matrons. 

" You, as forematron of this jury, swear that you will search 
and try the prisoner at the bar, whether she be with child of a 
quick child, and thereof a true verdict give according to your 
skill and understanding. So help you God." 

(9.) Oath to members of jury of matrons. 

" The same oath your forematron hath taken on her part, you 
shall well and truly observe and keep on your parts. So help 
you God." 

(See p. 167.) 

The above oaths can be also 8wom in the Sootoh form, which may be 
thereto adapted. 

(10.) Oath. Scotch Form. 

The juror holds up his right hand and repeats after the 
official : — 

'^ I swear by Almighty God, as I shall answer to Gt>d at the 
Gh*eat Day of Judgment, I will well and truly try the issues 
joined between our Sovereign Lord the Eling and the prisoner at 
the bar" (in misdemeanour, **the defendant"), **and a true 
verdict give according to the evidence." 

In treason and felony each jnror is sworn separately ; in misdemeanour 
together, three holding one book. 
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Oath to Witness— 

(11.) Before grand jury. 

*^ The evidence you shall give touching the matters in question 
shall be the truth, the whole truth, and nothing but the truth. 
So help you God." 

This oath is not admmistered in open Conrt, bat in the g^nd jniy room 
by the foreman, in the presenoe of the grand jurors. (19 & 20 Viot. c. 64.) 

(12.) In Conrt, before triers npon a challenge. 

'' The evidence which you shall give to the Court and triers 
upon this inquest shall be the truth, the whole truth, and 
nothing but the truth. So help you God." 

13. On the voir dire (dioere veritatem), i.e., to speak the truth. 

^'You shall true answer make to all such questions as the 
Oourt shall demand of you." 

This is nsed when a witness is called to explain the reason of the absence 
of witnesses or parties, also when a stimmoning officer is called to give 
evidence as to sammoninff of jurors ; and is also administered to a juror 
who, when challenged, desires to give evidence, and to a witness when he is 
examined as to his competency to g^ve eyidenoe. 

14. On a trial of a charge of treason, felony, or misdemeanour 

on indictment or information. 

*' The evidence you shall give to the Court and jury between 
our Sovereign Lord the King" (in information by the Attorney- 
General, "His Majesty's Attorney-General") "and the prisoner 
at the bar" (in misdemeanour, "the defendant"), "touching the 
matters in question, shall be the truth, the whole truth, and 
nothing but the truth. So help you God." 

This form is applicable when the witness is a Christian or a Jew. The 
witness takes the Book in his naked right hand, and is addressed in the 
words of the oath by the official ; he then kisses the Book. 

A Jew is sworn with his hat on. 

16. On the Scotch form on a trial of a charge of treason, felony, 
or misdemeanour on indictment or information. 

" I swear by Almighty God, as I shall answer to God at the 
Great Day of Judgment, I will speak the truth, the whole truth, 
and nothing but the truth." 

The witness holds up his right hand and repeats the oath after the official. 
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The following axe special forms in which Buddhists, Moham- 
medans, Parsees, and Chinese are sworn as witnesses : — 

16. Bnddhist 

*' YotL declare, as in the presence of Buddha, that yon are 
unprejudiced, and if what you shall speak shall prove false, or if 
by colouring truth others shall be led astray, then may the three 
Holy Existences, viz., Buddha, Dhamma, and Phro Sangha, in 
whose sight you now stand, together with the Glorious DeTotees 
of the Twenty-two Firmaments, punish you, and also your 
migrating soul." 

17. MohammedaiL. 

The witness places his right hand flat upon the Koran, and 
puts the left hand on his forehead, bringing his forehead down 
to the book and in contact with it. He then looks up for some 
time. 

J2. ▼. Morganj 1 Leaoh, 54. 

18. Parsee. 

The witness places his hand on the Zendayesta, and says : — 

'^ I sw^ear that the evidence I shall g^ve shall be the truth, by 
God, God Omnipresent and God Omnipotent, the God Almighty." 

If a copy of the Zenda vesta Ib not procurable, it was held that the oath 
ooald be "^^•*"'4»^ while the witneaa held a holy oord wound round hia 
body. 

In this case, the witness declared the form binding upon his oonscienoe, 
and it waa therefore deenuBd Bu£Gloient within the meaning of the Act. 

19. Chinese. 

The witness kneels down in the witness-box, and having 
broken a china saucer placed in his hand, the oath is adminieteiDed 
as follows : — 

** You shall tell the truth, and the whole truth, the saucer ia 
cracked, and if you do not tell the truth, your soul will be 
cracked like the saucer." 

See JR. v. Entrehman, 0. & Mar. 248. 

20. Who is called to speak only as to character. 

'^ You shall true answer make to all such questions as may be 
put to you. 8o help you God." 

The witness then kisses the Book. 
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21. Oath to Interpreter. 

'< You shall well and tmlj interpret and explanation make to 
the Oourt, the jniy, and the witness of all such matters and 
things as shall be required of jou^ to the best of your skill and 
understanding. So help you God." 



22, Oath to Bailiff when Jury retires, 

'^ You shall well and truly keep this jury in some private and 
oonyenient place without meat, drink^ or fire, light only excepted ; 
you shall not suffer anyone to speak to them, neither shall you 
speak to them yourself, unless it be to ask them whether they 
have agreed on their verdict, without leave of the Court. 8o 
help you God." 



AFFIRMATION 



Of a— (a) witness, or (b) juror — who objects to take an oath on 
the ground either that he has no religious belief, or that the 
taking of an oath is contrary to his religious belief. (See 3 & 4 
WiU. 4, c. 69 ; 1 & 2 Vict. o. 77 ; 61 & 52 Vict. c. 46, s. 2.) 

(a) " I, , do solemnly, sincerely, and truly declare and 

affirm that the evidence I shall give to the Court and jury, 
between our Sovereign Lord the King and the prisoner at the 
bar " (in misdemeanour, '' the defendant "), *' touching the 
matters in question, shall be the truth, the whole truth, and 
nothing but the truth." 

(b) " I, , do solemnly, sincerely, and truly declare and 

affirm that I will well and truly try the issue joined between our 
Sovereign Lord the King" (in information, by **the Attorney- 
General," "His Majesty's Attorney-General") "and the prisoner 
at the bar" (in misdemeanour, " the defendant "), " and a true 
verdict give according to the evidence." 



These forms may be, mutatis mutandis, applied to all the oaths 
given supra. 

It has been held that it is the duty of a judge before allowing 
a witness to affirm under sect. 1 of the Oaths Act, 1888, to 
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enquire into his ground of objection to being sworn, and to 
ascertain whether he objects because he has no religious belief^ 
or because the taking of an oath is contrary to his religious 
belief, and that on a criminal trial, an objection to the admis- 
sibility of the evidence of a witness permitted to affirm without 
having been so questioned is not taken too late though after 
verdict. {B. v. Moore, 61 L. J. M. 0. 80 ; 66 L. T. 125 ; 40 
W. E. 304 ; 17 Cox, 468; 56 J. P. 345.) 
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ABATEMENT, 

demiirrer in, 23. 
plea in, 100, 101. 
effect of plea in, 112. 

ABETTOE (Aider and), 
in treason, 14, 19. 

hov indicted, 14, 19. 
in felony is either — 

(1) principal in second degree, 15. 
or (2) accessory before the fact, 16. 
how indicted, 17. 
pnmshment of, 175. 
form of indictment of accessory before the fact, 18. 
venue in indictment of accessory before the fact, 26. 
in misdemeanour — 
is a principal, 19. 
how indicted, 19. 

ABEOAD, 

jurisdiction as to crimes committed, 12, 13. 

yenue in indictment for, 22, 23. 
depositions taken, 130. 

ABSENCE, trial of accused in his, 72. 

AOGESSOEY, 14—19. See Peinoipal and Aooessobt. 

ACCUSED, use of term, 70. 

ACQUITTAL, 

of one accused on joiut indictment, 153. 

on indictment charging different offences, 154. 

on specific charge, and conviction for offence not charged, 154. 

discharge of accused on, 152, 153. 

plea of, 101, 111. 

See Autrefois Acquit. 
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ADDITION of defendant, 73. 

ADDITIONAL EVIDENCE, 131. 
calling (1) by party, 131. 

(2) by judge, 132. 

(3) by prosecution to rebut evidence for defence, 143. 

ADJOINING COUNTY, 22. See Venue. 

ADJOURNMENT, 117. 
of trial, 144. 

of trial into the King's Bench Diyiaion, 27. 
SeeTBiAL. 

ADMIRAL (Court of the Lord High), 20, 21. 
jurisdiction of, 2, 3. 
how exercisable, 20, 21. • 

ADMISSION by accused, 116, 129. 

ADVERSE WITNESS, 130, 131. 

AFFIDAVIT, 

on application for writ of certiorari, 28, 30. 

nolle proiequif 51. 

particulars, 56. 

information, 236. 

new trial, 227. 
in mitigation of punishment, 164. 
on motion for judgment in King's Bench Division, 237. 
on motion in arrest of judgment in King*s Bench DiYision, 159. 
on application for a reward for apprehension, 208. 

AFFIRMATION, 
generally, 390. 
form of (1) of witness, 395. 
(2) of juror, 395. 

AGE, statement of, when essential, 61. 

ALIENS, 

when amenable to law of England, 5, 11 — 13. 
on ships in British waters, 5. 
foreign ambassadors, 5. 
prisoners of war, 5. 
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ALLEGATIONS IN INDICTMENT, 
when material, 57, 62. 
place, 58. 
time, 58. 
value, 58. 
criminal intent, 60. 
age, 61. 

AMBASSADOE, 6. 

AFPBEHENSION, rewards and compensation lor, 206, 208. 

APPEOVEE, definition, 4. 

AEEAIGNMENT, 
definition, 70. 
rights of accused on, 70. 
of two or more jointly indicted, 70. 
of one ch£irged on indictment or inquisition, 71. 
on a previous conviction, 71, 72. 
when complete, 73. 
of mute, 90—92. 
of insane person, 97. 

AEEEST OF ACCUSED, 
justice's warrant for, 68. 
bench warrant for, 68. 
judge's warrant for, 68. 

AEEEST OF CONTUMACIOUS WITNESS, 129. 
motion for, 129. 

AEEEST OF JUDGMENT, 
motion in, 158, 159. 
groimds for motion in, 159 — 161. 
when motion will avail, 161 — 163. 
Court may order, 163. 
consequences of order of, 163. 

ASSIGNMENT OP EEEOES, 214. 

writ of error may be granted before, 215. 

ASSIZE COUET, 

establishment of, 2. 
committal to adjoining county's, 22. 
certiorari by judge of, 29. 
order to change venue by judge of, 31. 

removal of indictment from, by order of the Eing's Bench 
Division, 27, 29. 
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ASSIZE GOTTRT— continued. 

remoyal of indictment from, by writ of certiorari, 27, 28, 30, 31. 
indictments sent from Ejng*s Bench Division to, 29. 

ATTAINDEE, 111. 

ATTEMPT, 

to commit a crime is indictable, 4. 
may be found although not charged, 65. 
when it may be found, 155. 

qucere if it may be found when itself a statutory felony, 155, 
156. 

ATTENDANCE OP WITNESS, obtaining, 129. 

A UTREF0I8 A CQ UIT, 
plea of, 101—111. 
essentials of, 101. 
how made, 98. 

available on charge of another offence, 402. 
on trial of principal or accessory, 107. 
not available when acquittal due to defective indictment, 

or judgment on writ of error, 106. 
how tried, 107. 

on acquittal by foreign Court, 108. 
on summary acquittal, 109 — 111. 
effect of, 112, 113. 

AUTREFOIS ATTAINT, 
plea of. 111. 

how made, 111. 

only applies in outlawry, 111. 

AUTREFOIS CONVICT, 
plea of, 108— 111. ' 
how made, 98. 

principles and rules of, 104 — 109. 
on summary conviction, 109 — 111. 
effect of, 112, 113. 



BAIL, 

before indictment found — 
generally, 50, 116. 
under Habeas Corpus Act, 115. 
under Assizes Itelief Act, 1889... 11 6. 
on postponement of presentment of indictment, 50. 
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BAIL— conjtnuee?. 

after indictment found — 
when granted, 117. 

on process for compelling appearance in the High Court, 
68. 
no appeal to Court of Appeal as to, 50. 
proceedings on failure to surrender of an accused on, 70. 
in error, 214. 

(on appeal), 216. 

BAILEE, how property laid in indictment of larceny from, 58. 

BANISHMENT, as a punishment, 170. 

BANKBUFTCY ACTS, offences against, within Vexatious Indict- 
ments Act, 33. 

BANKEUPrS ESTATE, how laid, 61. 

BAB, 

trial at, 27, 43, 44. 
pleas in, 98. 

BABBATEY, particulars necessary, 56. 
BABBISTEB, 44—47. See CoTmsBL. 

BENCH WABBANT, 

for attendance of accused, 67 — 70. 
not available for absent witness, 130. 

BENEFIT OF CLEBGY, 81. 

BILL OF EXCEPTIONS, does not lie in criminal case, 222. 

BILL OF INDICTMENT, definition, 4. 

BINDING OVEB, 

under Vexatious Indictments Act, 31 — 35. 
to come up for judgment, 175. 

BLASPHEMY, punishment of, 170. 

BOBOUGH, quarter sessions and recorder of, 3, 41. 

BOUNDARY OF COUNTIES, &c., yenue of offences on, 21. 

BBITISH SHIP, 

offences on, 12, 13. 

venue of offences on, 20, 21. 

B.R. D D 
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BUILDING SOCIETY, property of, how laid, 61. 

BUEGLARY, 

technical words in indictment of, 59, 60. 

time and place most be stated in indictment of, 58. 

yerdict on charge of, 242. 

where triable, 239. 



CAPITAL PUNISHMENT, when awarded, 169. 

CENTRAL CRIMINAL COURT, 
constitution of, 2, 42. 
whether part of High Court, 42, 225. 
jurisdiction of, 41. 

venue in indictments remoTed into, 31. 
practice in, under Yexatious Indictments Act, 34. 
certiorari issued by, 29, 30. 

to, 31. 
trial of removed indictment in, 30. 
transmission of indictments into, 54. 
costs in. See Costs. 

CERTIORARI, 

general practice as to, 27, 28. 
for change of place of trial, 27. 

when granted, 28. 
judge of assize may issue, 29. 
trial of indictments removed by, 29. 
by Central Criminal Court, 30. 
removal into Central Criminal Court by, 30. 
removal from Central Criminal Court by, 31. 
change of venue in indictment removed into — 

(1) High Court, 29, 31. 

(2) Central Criminal Court, 31. 
costs in. See Costs. 

CHALLENGE TO JURY. See Juby. 

CHANGE OF PLACE OP TRIAL. See Place op Tbial. 

CHANGE OF YENUE. See YmniB. 

CHARACTER, 
of acctuedf 

evidence of good, 133. 

evidence of bad, 133—136. 

evidence of, under Prevention of Crimes Act, 1871... 137. 
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CHARACTER— co»<tntterf. 
of prosecutriXf 

evidence of bad, 136. 
of witness, 

evidence to impeach, 139. 
Gross-examination as to, 139. 

of party's witness proving adverse, cross-examination as 
to, 131. 

CHELSEA HOSPITAL PEOPEETY, how laid, 61. 

CITY, COUNTY OF, venne of offences committed in, 22. 

COEECION of married woman, 7, 8. 

COINAGE OFFENCES, previous conviction in, 134. 

COLONIAL OFFICIALS, 
offences by, 12, 13. 
venue in indictment of, 24. 

COMMENCEMENT of prosecution, when deemed to be, 39. 

COMMISSIONEES OF ASSIZE, 41, 42. 

COMPANY (PUBLIC), 

costs of prosecution of officers of, 196. See Costs. 
how property of, laid, 59. 

COMPANY (UNINCOEPORATED), how property of, laid, 58. 

COMPENSATION, 

to purchaser of stolen goods, 203. 

to pawnbroker, 204. 

to those damnified by felony, 206. 

to those active in apprehension of felon, 206. 

to relatives of those killed when trying to apprehend felon, 208. 

COMPULSION, when it excuses crime, 10. 

CONSOLIDATION STATUTES, which are : Larceny Act, 1861; 
Malicious Damage Act, 1861 ; Forgery Act, 1861 ; Coinage 
Offences Act, 1861; Offences Against the Person Act, 
1861.. .21. 

CONTEMPT, Court may conmiit for, 73. 

CONVICTION, a plea of guilty is a, 72, 99, 157. See Pbeviotjs 
CoxvionoN. 

dd2 
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COPY OF INDICTMENT, when must be delivered, 55. See 
Indictment. 

GOBONEB, depositions before, 56. See Inquisition. 

GOEPOEATION, when it may be indicted, 5, 6. 

COSTS, 

role at common law as to, 178. 
statutory rules as to, 179 — 182. 
of prosecutions for felony, 179. 

misdemeanour, 180, 181. 
discretion of Court as to, 182 — 184. 
of attendance at Coroner's Court not allowable, 185. 
what is allowable as, 184. 
when allowed on an indictment removed into — 

(a) the High Court, 185, 186. 

(b) the Central Criminal Court, 187. 

of argument before Court for Crown Cases Beserved, 187. 

of a writ of error, 188. 

on application for new trial, 188. 

on postponement of trial, 117. 

when Court may order payment by defendant of, 188, 189. 

under the Highway Acts, 1862, 1878... 186, 187. 

terms as to, on quashing indictment, 86. 

of defence, 191. 

when prosecutor may be ordered to pay defendant's, 192 — 

194. 
of change of venue, 31, 187. 
under 19 & 20 Vict. c. 26, s. 25... 193. 
on information, 194. 
on information ex officio, 195. 
rules and regulations as to, 195. 
ascertainment of, 195. 
payment of, 189, 195, 196. 

COUNSEL, 

allowed in all criminal trials, 44 — 46. 
under Poor Prisoners' Defence Act, 47. 
acting for judge or on dock defence, 47. 
appearing before Court for Crown Cases Besorved, 221. 
See Tbial. 

COUNTY, property of, how laid, 60. 
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COUNTS OF INDICTMENT, 
joinder of, offences in, 63 — 66. 
joinder of acoused in, 66, 67. 
quashing, 81 — 85. 
Seo Indictment. 

COUET FOR THE CONSIDERATION OF CROWN CASES 
RESERVED, 
when case may be stated, 217. 
what points may be reserved for, 218. 
powers of, 219. 
rules of, 219. 
powers as to costs of argument before, 221, 222. 

CRIME, definition, 1. 

CRIMINAL APPEALS. See Wbit of Error ; Cottrt for Con- 

SrDERATION OF CbOWN CaSES RESERVED ; BiLL OF EXCEP- 
TIONS ; New Trial ; Venire de Novo. 

CRIMINAL INFORMATION. See Information. 
CROSS-EXAMINATION, 130, 139, 140. 
CROWN PROPERTY, how laid, 143. 
CUSTOMS PROPERTY, how laid, 61. 



DEAF MUTE, arraignment of, 92—96. 

DEATH SENTENCE, 
when awarded, 169. 
recording, 169. 

DEBTORS ACT, 1869, subject to Vexatious Indictments Act, 33. 

DEFECTS IN INDICTMENTS, 72—86. 
when objection must be made, 

for formal, 73, 74. 

for material, 74, 80 — 85. 
amending, 73, 74. 
when cured by verdict, 78—80. 

DEFENDANT, 

arraignment of, 90 — 97. 

pleas of, 90—116. 

discharge on acquittal of, 152, 153. 

when entitled to costs. See Costs. 

See Trial ; Jury ; Character ; Evidence. 
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DEMUEEBE, 
what is, 74. 

when it may be pleaded, 74. 
foTms of, 75, 76. 
joinder in, 75. 

form of, 76, 76. 
effect of judgment on, 76. 
when it can be reviewed, 77. 
when it should be pleaded, 78. 

DEPOSITIONS, 

when may be sent before grand jury, 49. 

used on trial, 130, 131. 
accused entitled to copy of, 55, 56. 

DIEECTOE OP PUBLIC PEOSECUTIONS, when liable for 
costs, 192, 193. 

DISCHAEGE, 

of jury, 145 — 147. 
of accused, 152, 153. 

DUPLICITY (in Indictment), 
what it is, 63. 
when it invalidates, 63. 
ground for special demurrer only, 73, 82. 

motion to quash, 82. 
no ground for motion in arrest of judgment, 159. 
writ of error, 210. 



EMBEZZLEMENT, 

joinder of acts of, 64, 65. 

venue in indictment for, 24. 
conviction of larceny on trial for, 242. 
conviction of, on trial for larceny, 242. 

ENGLAND, territorial waters of, 11, 12. 

EEEOE (Writ of), 
definition of, 209. 
when it Hes, 209, 210. 
who may bring, 212. 
may be issued to a Colonial Court, 212. 
fiat of Attorney-General necessary to obtain, 213. 
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BREOE (Writ of)'-conHnued. 
formal proceedings in, 214. 
motion to quash, 214. 
when it vill be quashed, 215. 
effect of failure of Grown to join in, 215. 
when plaintiff must be present on argument on, 215. 
appeal in, lies to the Court of Appeal, and thence to the House 

of Lords, 216. 
High Court or Court of Appeal cannot grant costs unless 

unsuccessful party is under recognizance, 216, 217. See 

Costs. 
in information, 210, 234. 

EVIDENCB (on Trial), 

general rule as to prosecution's, 129. 
of good character of accused admissible, 133. 
of bad character of accused, when admissible, 133, 134, 137. 

prosecutrix, when admissible, 136. 
witness, when admissible, 130, 139. 
proving partiality of witness, when admissible, 139. 
of accused, 139, 140. 

order in which two or more accused should give, 144. 
for defence, 141, 142. 
when secondary evidence of written documents may be given, 

132, 133. 
rebutting, when it may be given, 143. 
effect of misreception of, 141, 226. 

rejection of proper, 226. 
amendment of record when variance between indictment and, 

147—149. 
summing-up, by judge, 150. 

in reply, by counsel, 141 — 143. 
See Costs. 

EXCUSE FOE CRIME, when there is, 7—11. 

EXPLOSIVE SUBSTANCES ACT, 1883... 13. 
venue of offences under, 24. 
consent of Attorney-General to prosecution necessary, 48, 81. 



FALSE PEETENCES, 

offence of obtaining property by, subject to Yezatious Lidict- 

ments Act, 33. 
conviction for, if larceny proved, 242. 
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PELONY, 

participants in, 14 — 19. See Pbincipal AKD Aooessort. 

finding of nusdemeanour on charge of, 155, 156. 

punishment of, 169 — 175. 

costs of prosecution in cases of, 179, 180. 

costs, when payable by prosecutor, 192, 193. 

when payable by accused, 188. 
compensation, when payable by accused on conviction for, 206. 
rewards and compensation, 206 — 208. 
new trial cannot be granted in cases of, 223. 

See Trial; Challenge to Jttby ; Pleas; Costs. 
oath to juror on trial of, 392. 

FINE, 

as a common law punishment, 170, 172, 173. 
as a statutory punishment, 172. 

FIEST OFFENDERS, probation of, 175. 

FOREIGN ENLISTMENT ACT, 1870... 12. 
venue in indictments under, 24. 

FOEEIGN MAEEIAGE ACT, 1892, venue in indictments under, 
24. 

FORFEITUEE, 

abolished in treason and felony, 172. 
of goods in misprision of treason, 172. 

FOEGEEY, venue in indictments of, 24. 

FORMA PAUPERIS, 

appearance by prosecutor or accused in, 46. 
appeal (by writ of error) in, 214. 

FOEMS. See iNDicrifENT ; Demtjebeb; Fleas; Oath; Pro- 

CLAMATIOK ; PRINCIPAL AND ACCESSORY. 

FBIENDLY SOCIETY, property of, how laid, 61. 

GENEEAL ISSUE, 98, 114. 

GOODS, Sale of. Act, 1893.. .201. 

GEAND JUEY, 
oath to, 391. 
proceedings before, 48. 
sending depositions before, 49. 
presentment of same bill twice before same, 53, 54. 
finding of bill without jurisdiction of sessions, 54. 
oath to be administered to witness before, by, 393. 
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HABEAS COEPUS ACT, 1679, 
bail under, 50. 
trial of accused under, 116. 

HAED LABOTJE, 173, 174. See Punishment. 

HIGH OOTJET OP JUSTICE, 
what is, 2, 41, 42, 22d. 
trial in, 40. 

HIGHWAYS OFFENCES, 
special pleas in, 114, 115. 
costs in, 183, 186, 187. 

HOSTILE WITNESS, 130, 131. 

HOUSE OF LOEDS, criminal jurisdiction of. See Ekeob, 

HUSBAND AND WIFE, coercion of wife, 7, 8, 



IDENTITY. See INDIOTMENT. 

IDIOT, criminal responsibility of, 9. 

IGNOEANCE, as a defence, 8, 9. 

IGNOEING BILL, by grand jury, 48, 52. 

BiPEISONMENT. See Punishment. 

TTVTPEOPEE reception or rejection of evidence. See Eyidenob, 

INCITEMENT TO CEIME, a misdemeanour, 5. 

INDICTMENT, 
definition, 3. 
when it lies, 4. 
crime: 

misprision, 4. 

incitement to commit a crime, 4. 
agreement to commit a crime, 5. 
attempt to commit a crime, 5, 11, 12. 
against whom it lieSy 11 — 14. 
aliens, 11, 12, 13. 
British subjects, 11, 12. 
officials, 12, 13. 



410 INDEX. 

INDICTMENT— coniinuerf. 

exception to the rule that it lies against any partunpant in a 
crime, 5. 

(1) the King, 5. 

(2) foreign ambassadors, 5. 

(3) prisoners of war, 5. 

(4) persons on foreign ships in British waters, 5. 

(5) corporations, 5. 

(6) persons under the age of seven years, 6. 

(7) persons between the age of seven and fourteen years, 6. 

(8) persons between the age of fourteen and twenty-one 

years, 6, 7. 

(9) married women, 7. 

(10) insane persons, 8. 

(11) persons ignorant of the law, 9. 

(12) persons ignorant of fact or mistaken, 9. 

(13) persons under compulsion of others, 10. 

(14) persons compelled by necessity, 11. 
participants in a felony, 

principal in first degree, 14. 

principal in second degree, 15. 

accessory before the fact, 16. 

accessory after the fact, 17. 

how tried, 17. 

forms of indictment against an accessory, 18, 19. 

all participants in treason and misdemeanour are princi- 
pals, 14, 19. 

venue in, Ac, 19 — 31. See Ventje. 

change of venue of. See YsinTE. 

place of trial of, 26—29. See Flaoe of Trial. 

change of place of trial of, 40 — 44. See Flaoe OF Tbial. 

w7^en subject to Veocatioua IndidmenU Act, 33, 34, 38. See 
Vexatiotts Indictments Act. 

time within which it must be preferred, 35. 

exceptions to general rule, 35—39. 

what is commencement of prosecution, 39. 

meaning of ''month," 39. 
counsel on trial of, 44 — 46. See Gk)T7NSEL. 
proceedings m/or9n^ jpaupem, 46. 
defence of poor prisoners on trial of, 46, 47. 
preparation and presentment of, 48. 
postponement of presentment of, 49. 
bail on, 50. 

nolle prosequi, 51, 52. See Nolle Pboseqtji. 
proceedings, when ignored, 53. 
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INDICTMENT--c()n<tnued 

application under 80 & 31 Vict. c. 35, s. 1 . .63. 
presentment of ignored bill of, 53. 
findings of grand jury on, 54. 
"when copy of, must be delivered to defence, 55. 
particulars of, 56. 
form of indictment, 56, 57. 
commencement, 56. 
essentials of, statement of, 57. 

identity and name, 58. 

age, 61. 

time and place of offence, 58. 

value or price in, 58. 

intent, how charged in, 60. 

how property must be laid in, 58 — 61. 

technical words in, 59. 

must be all in words, 60. 

rule as to words when gist of offence, 59. 

certainty and amendment of, 62, 63. 
rule against duplicity, 63. 
charging different offences in different ooimts of, 64. 

exceptions to general rule, 64, 65. 
rule as to charging different misdemeanours in, 68. 
joinder of accused, 69. 
process to compel appearance of accused on — 

(a) in the High Court, 68, 69. 

(b) in other Courts, 67, 68. 

arraignment on, 70 — 73. See Abbaionicent. 

on previous conviction in, 71. See P&EVious 
CoNVionow. 

formal objection to, 73, 74. See Demubbee; Motion to 
Quash. 

substantial objection to — 

(1) demurrer, 74 — 78. 

(2) motion to quash, 80 — 89. 

See Demitbbeb ; Motiok to Qxtabh. 

pleas to, 90 — 116. See Pleas. 

oath to juror on trial of, 391 — 396. 

application to postpone trial of, 117. 

incidents of trial on, 117—149. See Challenge to Juby; 
Evidence; Amendment; Tbial; Jubt; Vebdict ; 
Punishment; Costs. 

appeal, 209—229. See Wbit of Ebbob ; Coubt fob the 
Considebation of Cbown Cases Besebved; New Tbial; 
Venibe de Novo. 

undisposed of, practice as to, 69. 
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INDTOTMAL PROPERTY, how laid, 61. 

INFANT, capacity for crime, 6. 

INFORMATION (criminal), 
definition, 233. 
when it lies, 233, 234. 
ex officio^ filing by Attorney-General, 234. 
quashing, 235. 
nolle proaeqtU, 235. 
amendment of, 235. 
copy of, 235. 
costs on, 235. 

44 & 45 Vict. c. 60, s. 3, does not apply to, 235. 
by Master of the Crown Office, 
when granted, 236. 

proceedings on application for leave to file, 236. 
quashing, 236. 
proceedings on, 236. 
costs on, 237. 
new trial of (and ventre de novo), 222 — ^229. 

error in, 210, 234. 
when sentence upon conviction on, may be passed, 237, 238 

INQUISITION (CORONER'S), 
what is, 230. 
bail on, 55. 
removal of, by certiorari, 230. 

for purpose of quashing, 230. 

for purpose of trial, 231. 

INSANITY, 

as an excuse for crime, 8, 9. 

as denoting incapacity to plead, 90 — 96. 

trial of plea of, 97. 

oath to juror on trial of allegation of, 391. 

JOINDER, 

of offences in same count, 63. 

of treasons and felonies, 64. 

exceptions to rule as to, 64, 65. 

joinder of felony and misdemeanour, 65. 

joinder of misdemeanour, 66. 

of accused, 66. 

of principals and accessories, 67. 

of separate receivers, 67. 

in demurrer, 75, 76. 

in error, 214, 215. 
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JOINT OWNERS' PEOPEBTY, how laid, 60. 

JOINT STOCK BANK PEOPEBTY, how laid, 60. 

JUDGE, trial before, 41—43. 

JUDGMENT, 

on demurrer, 76. 

when accused incapable of pleading, 94, 97« 
on plea to jurisdiction, 112. 
on plea in abatement, 112. 
on pleas of aiUre/ois <icquit and convid, 112. 
motion in arrest of, 158 — 163. 
when given, 164, 237. 

when presence of accused necessary on, 164, 165* 
when respited, 166 — 168. 
See Punishment. 

JUBY, 

grand jury. See Gkand Jxtby. 

petty jury, 119. 

who may be a juror, 118. 

how sworn, 392. 

form of proclamation as to, 118, 119. 

when special, allowed, 118, 119. 

challenges to, when taken, 1 19. 

challenges are either to the array or to the poUs, 119. 

challenge to the array, grounds of, 120. 

when made and procedure thereon, 120, 121. 

form of, 120. 
challenge to the polls, grounds of, 121, 122. 

peremptory, 123, 124. 

for cause, 121—123. 

when made and procedure thereon, 122—126. 
right of two or more accused to seven challenges, 12d. 
when a tales may be awarded, 125. 
effect of wrong disallowance of challenge, 126. 
form of oath administered to, 127. 
proclamation, 127, 128. 
giving in charge to, 128. 
when, allowed to separate, 144. 
when, may be discharged, 145, 146. 
effect of discharge of jury, 147. 
verdict of, may be — 

(1) general, 150. 

(2) partial, 150. 

(3) special, 150. 
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JTJEY — continued, 

decision of, must be unanimous, 151. 
right of jury to insist on yerdict, 151, 152. 
verdict, 153 — 157. 

of matrons, when necessary, 167, 168. 
oath to, 167. See pp. 390—396. 

JUSTICE OF THE PEACE. See Maoist&ate; Qttabteb 
Sessions. 

JUSTIFICATION, 

of special plea in libel, 114. 

should be in writing, 98. 
form of, 115. 

See Fleas. 

JUVENILE OFFENDEES. See PuNDSHMmr. 



LAECENY, 

joinder of counts in indictment for, 64, 65. 

how property laid in indictment for, 58 — 61. 

punishment for. See Punishment. 

conyiction of embezzlement on charge of, 242. 

conviction of, on charge of embezzlement, 242. 

restitution of property on conviction for an offence amounting 

to, 197—205. 
punishment of. See Punishment. 

LAW OFFICEES, right of reply of, 142. See Nolls Pbosbqui 
and Vexatious Indictments Aot. 

LIBEL, plea of justification in, 114, 115. See Costs; Punish- 
ment. 

LIMITATION OF TIME, 35—39. 

LOCAL DESCEIPTION, 
when necessary, 58. 
effect of omission of, 89. 

LUNATIC (Criminal), 

procedure on trial of, 97. 
how dealt with, 95. 
oath to jurors on trial of, 97. 

when so deemed for purposes of pleading, 90 — 97. See 
Insanity. 
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MAGISTRATE, 

binding over to prosecute by, 31—33. 

certificate by, nnder Poor Prisoners' Defence Act, 1903... 46, 

47- 
certificate by, on dismissal of charge of assault, 109. 

effect of such certificate, 109, 110. 
bail by, 50. 

depositions taken before, whenmay be sent before grand jury, 49. 

when put in evidence, 130. 
obtainable by defence, 56, 56. 

MAKEUED WOMAN. See Coeboion. 

cannot be accessory after the &ct in respect of her husband, 

17. 
fining a, 173. 

MATRONS, 

jury of, 167, 168. 
oath to, 167. 

MERCHANT SHIPPING ACT, 1894, jurisdiction under, 13. 

MISDEMEANOUR, 4, 5. 
oath to jury in, 127, 128. 
no proclamation on trial of, 127. 

MISJOINDER, 

of counts, 81 — 85. 
of accused, 83 — 85. 

MISPRISION, 
definition of, 4. 
of treason, punishment for, 171, 172. 

MITIGATION, 

of sentence, 164. 

when evidence in, may be given by affidavit, 164. 

NEW TRIAL, 

when granted, 222, 223. 
not for felony, 223. 
on acquittal, 223. 

of indictment tried on Crown side at assizes, 224. 
procedure on application for, 225. 
grounds of application for, 226. 
discretion of Court as to, 227. 
no appeal to Court of Appeal, 227. 

motion in arrest of judgment may be made before motion 
for, 227. 
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NOLLE PROSEQUI, 

when it may be entered, 61. 

grounds of application for, 52. 

procedure on application for, 51. 

fiat of Attorney-General necessary for, 51. 

effect of, 51. 

remoyal of proceedings into Eing^s Bench Diyision, 52. 

NOT GUILTY, 
plea of, 113. 
form of plea of, 113. 
effect of plea of, 113. 
special pleas of, 114, 115. 

NOTICE TO PRODUCE a written instrument, 
when necessary, 132. 
form of, 132. 
time within which it must be giyen, 133. 



OATH, 

of jurors and witnesses generally, 390. 
Forms^ 

(1) To grand jury, 391. 

(2) To petty jury on trial of question of capacity of an 

accused to plead, 391. 

(3) To petty jury on trial of allegation of insanity, 391. 

(4) To a trier of a challenge, 391. 

(5, 6) To petty jury on trial of an accused, 392. 

(7) To petty jury on trial in King's Bench Division, 392. 

(8, 9) To jury of matrons, 392. 

(10) In Scotch form, 392. 

(11) To witness before grand jury, 393. 

(12) To witness before triers, 393. 

(13) To witness on the voir dire, 393. 

(14) To witness on trial of an accused, 393. 

(15) To witness in Scotch form, 394. 

(16) To Buddhist witness, 394. 

(17) To Mohammedan witness, 394. 

(18) To Parsee witness, 394. 

(19) To Chinese witness, 394. 

(20) To witness as to character only, 394. 

(21) To interpreter, 395. 

(22) To bailiff when jury retires, 395. 

jury may conyict of taking false, on an indictment for perjury, 
241. 
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OBTAINING PBOPEETY BY FALSE PBETENOES, on indict- 
ment for, there may be a conviction, although the offence 
amounts to larceny, 242. 

OFFICIAL 8E0EETS ACT, 1889... 13, 181. 
venue, 19. 

OBDEB of King's Bench Division for removal of indictment, 27. 

OBDEB OF PLEADINa and making defence, 144. 

OUTLAWBT, 69. 

OWNBESHIP of property, how laid, 68—61. 

OYEB AND TEBMTNEB (Court of), 1, 2, 42. 



PARDON, 

plea of. 111. 
how proved. 111. 
effect of, 112. 
effect of plea of, 112. 

PABISH, property of, how laid, 61. 

PABTICULAES, 

must be delivered in barratry, 56. 

not necessary in other cases, but may be ordered by a judge, 

66. 
effect of non-delivery of, after order of Court, 66. 

PAUPEB. See ly Fonul Paupbbis. 

PAWNBBOB[EB, restitution by, of property the subject of lar- 
ceny, 203, 204. 

PEEB OF PABLIAMENT, plea in abatement by, 100, 101. 
PENAL SEEVITUDE, Tm'niTnnm sentence of, 169, 170. 

PEBJUBY, conviction of taking false oath, on indictment for, 
241. 

PEBSON, extension of term, 6. 
PIBACY, jurisdiction of Courts in, 12. 
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PLACE, when must be stated in indiotment, 68. 

PLACE OF TBIAL, 
what is, 26. 

of removed indictments, 29. 
change of, 29, 30. 

grounds for changing , 

(1) by order of King's Bench Division on oertiorari, 27. 

(2) by order of King's Bench Division removing an 

indictment from a Court of oyer and terminer and 
gaol delivery, 27. 

(3) by order under 4 & 6 WiU. 4, c. 36... 29, 30. 

(4) by order under 19 & 20 Vict. c. 16, s. 3... 30. 

(5) by order of a judge of assize, 29. 
how orders are obtained, 27, 28, 30, 31. 

PLEAS, 

enumeration of, 98. 

how made, 98. 

to the jurisdiction, 99. 

essentials of, 99. 
in abatement, 100. 

examples of, 101. 
of autrefoia acquit and convict^ how tried, 101 — 111. 
of avirtfoiB aUainty 111. 
of pardon, HI. 

effect of above pleas, 112, 113. 
of not guilty. Ho. 
under Habeas Corpus Act, 1 16. 
of guilty, 116. 

POLICE SUPEEVISION. See Punishment. 

POSTPONEMENT, 

of presentment of indictment, 49, 50. 
bail on, 50. 
of trial, 

application for, 117. 

bail on, 117. 

costs of, 117. 

PEEGNANCY, 

deferring execution of sentence on ground of, 166. 
plea of, in capital oases, 167. 

PEESENTMENT of indictment, 35—39, 57. 



INDEX. 419 

PEETENOES (FALSE), 242. 

verdict of guilty may be found on indiotznent for, though 
offenoe amounts to larceny, 71, 72. 

PEEVENTION OP CRIMES ACT, 1871. ..71, 72. 
arraignment for an offence under sect. 7 of, 71. 

PEEYIOUS CONVICTIONS, 
arraignment on, 71. 

when eyidence of, admissible, 133 — 139. 
Gross-examination of accused as to, 139 — 141. 

PEINCIPALS AND ACCESSORIES, 
principal in the first degree, 14, 16. 

second degree, 16. 
accessory before the fact, 16. 

after the fact, 17. 
how tried, 17, 18. 

form of indictment of accessory before the fact, 18. 

after the fact, 19. 
no accessories in nusdemeanour, 19. 
law as to participants in misdemeanour, 19. 
place of trial of accessories, 26. 

yenue, 26. 
punishment of, 176, 176. 

PRISONER, 

proclamation in trial of, 128. 
how given in charge to jury, 128. 

See Bail; Abbaioitmsnt ; Tbial; Oath. 

PROBATION of First Offenders Act, 1887, release under, 176. 

PROCLAMATION, form of, in trials for treason or felony, 127, 
128. 

PROSECUTOR, when entitled to costs. See Costs. 

PUNISHMENT, 

of death in treason and murder, 169. 

when it may be recorded, 169. 
discretion of Court as to, 170. 
no discretion in misprision of treason, 172. 

or in blasphemy after a previous conviction, 170. 
vnpriaanment (with or without hard labour), length of, 170. 
banishment as, 170. 
solitary confinement as, 170. 

bb2 



420 INDEX. 

FTmiSHMEHn— continued, 

whipping as, when it may be ordered, 170, 171. 

fining ad, 172. 

when sureties may be required, 172, 173. 

of youthful offenders, 173. 

when police supervision may be ordered, 173. 

for felony after previous conviction, 174. 

of principals and accessories, 175, 176. 

how judgment should be entered on an indictment, 176. 

generally, 177. 



QUALTFIOATION OF JTJEOES, 118. 

QUARTEE SESSIONS, 
jurisdiction of, 3. 
offences not triable at, 239, 240. 
has power to quash an indictment found before it, 81. 
removing indictment from, by writ of certiorari, 27, 29, 30. 
transmission to the assizes of indictment found at, 54. 

See Costs; Eewabds; Bbstitxjtion; Court for Con- 

SIDEEATION OF CrOWN CASBS EeBERYBD. 

QUASH (Motion to), 

indictment, 73, 74, 77. 

when advisable to make, 80. 

when may be made, 80. 

grounds of, 81 — 85. 

time for, when made by prosecution, 86. 

defence, 87. 
when Court will refuse, 87, 88. 
ex officio information, Court will refuse, 234, 235. 
information. Court will refuse unless circumstances exoep- 

tional, 236. 
coroner's inquisition, when Court will allow, 230. 

QUASHING JUEY PANEL, 121. 

QUEEN'S BENCH DIVISION, 

bail by judge of, on postponement of presentment of indict- 
ment, 117. 
bail by judge of, on postponement of tiial, 50, 117. 
See also PusAs ; High Court. 
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RAPE, 

conviction of minor oifence on charge of, 241. 
conviction of, on another charge, 241. 
evidence of character in, 136. 

EBBUmNG EVIDENCE, comment by defence on, 143. 

RECEIVING STOLEN PROPERTY, 

joinder of count for, with count for larceny, 65. 

two or more persons accused of, may be joined in the same 

indictment, 67. 
venue in indictment for, 23. 

RECOGNIZANCE. See Bail; Erbob; Puihshmbnt. 

RECORDER OF BOROUGH, sole judge of his Court, 3. 

REFORMATORY SCHOOL. See Ptoishment. 

REMOVING INDICTMENT, 
by writ of certiorari, 27 — 29. 
by order of King's Bench Division, 27 — 29. 
by Central Criminal Court judge, 29, 30. 
into Central Criminal Court, 30. 

REPEAL OF STATUTE, when judgment arrested on, 161, 162. 

REPLICATION, in special pleas of not guilty, 114. 

REPLY, 

by law oflBcer of the Crown, 142. 
generally, 141 — 143. 

REPRIEVE, 166, 167. 

RESPITING JUDGMENT, 166. 

RESTITUTION, 

of property of accused to him, 197. 

of property stolen to owner, 197 — 204. 

orders on, 203, 204. 

of land, 204. 

writ of, 205. 

order of, how enforceable, 206. 

when mandamus will not lie in, 205. 

counsel may be heard on application for, 205. 
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EEWAED, 

may be ordered to be paid to those active in approhensioii of 

certain offenders, 206, 207. 
when affidavit necessary on application for, 208. 
to prosecutor of convict at large without licence, 208. 

BOBfiEBT, conviction of other offences on charge of, 242. See 

PXTNISHHSNT. 



SEA, 

offences oommitted at, jurisdiction as to, 11, 12. 

venue of, 20, 21, 26. 

SEAMAN (MEBOHANT), 

jurisdiction as to offences by, 13. 
venue of offences by, 20 — 23. 

SELF-DEFENCE, 

when available as a defence, 11. See Neoessitt. 
generally, 176, 177. 

SENTENCE, 

when accused must be present when it is delivered, 165. 
alteration of, 165. 
commencement of, 176, 177. 

See Punishment ; Befbdeve; Bespiting Jttdgment. 

SEPABATE trials of two or more jointiy indicted, when, may be 
ordered, 125. 

SHIP, 

offences on British, 12, 13. 
venue of, 20, 21. 
See Sea. 

SIGNATUBE, 

of judge reserving case, 220. 
of witness under 28 & 29 Yict. c. 18... 130. 
of counsel to pleas in High Court, 114, 115. 
of justice on deposition, 130. 

SlMILlTERy want of, in record, cured by verdict, 160. 

SLAVE TBADE ACTTS, venue of offences against, 25. 
SOUTABY CONFINEMENT. See Punishment. 
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SPECHAL PLEAS. See Plbas. 

SPECIAL VEBDIOT, 

no obligation on juiy to retom, except under Trial of Lunatics 

Act, 1883... 150. 
venire de novo granted on, 229. 

STANDING MUTE, 90—97. 

STATEMENT of accused, when to be made at trial, 143, 144. 

STATUTE, 

meaning of " person " in, 6. 

"month "in, 176. 
when judgment arrested on repealed, 161, 162. 

SUBP(ENA, 129. 

how obtained, 129. 

SUMMAEY CONVIOTION. See Plbab. 

SUMMINO-UP, 

of eyidence by counsel, 141 — 143. 
of case by judge, 150. 

SUPERVISION OP POLICE. See Pttnishmbnt. 

SUPEEME COUET OP JUDICATURE ACTS, 
as to order of King's Bench Division, 27, 225. 
as to writ of error, 209. 
as to Court for Crown Cases Beserved, 217. 

SUBETIES. See Bail; PuNisHMEirr. 

SUBNAME, 

when must be set out in indictment or information, 57. 
effect of -variance as to, 57. 



TALES, 

meaning of term, 126. 
when, may be awarded, 125. 

TIME, 

exceptions to the rule that indictment or information may be 

preferred at any, 35 — 39. 
when, must be stated in an indictment, 58. 
computation of, the same as in ciyil causes, 39. 

See SSNTENCB. 
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TRADE UNION, property of, how laid, 61. 

'<TEAITOBOnSLT," must be used in indictment for treason, 
69. 

TEEASON, 

no accessories in, 14. 

misprision of, punishment for, 171, 172. 

copy of indictment, list of witnesses for the Grown, and copy of 

jury panel must be delivered in trials of, 55. 

yenue in, 22. 

See Bail; Tdcb; Punishhent; Costs. 

TEEASON FELONY, costs of pzoseoulion for, not allowable, 179. 

TREASTJBY, costs of prosecution for coinage offences by, allow- 
able, as in felony, 183. 
See Costs. 

TRIAL, 

where, may take place, 40, 41. 
before whom it may be, 41^44. 
counsel on a, 44—47. 
change of place of, 29—31. 

consent of judge at, under Vexatious Indictments Act, 31, 32. 
time within which it must take place, 35 — 39. 
proceedings after committal for, 48, 49. 
arraignment at, 70 — 72. 
when accused must be present at, 72, 73. 
formal objections at, demurrer, motion to quash, 73, 89. 
of question of insanity, 97. 
pleas at. See Pleas. 
right of a person committed to, 115, 116. 
challenges to jury at, 119 — 126. 
postponement of, 117. 
jury of, 118. 
proclamation at, 127. 
form of, 127, 128. 
giving in charge at, 128. 
evidence at, 128 — 141. 

rules as to reply and summing-up at, 141, 143. 
accused's unsworn statement at, 143, 144. 
order of making defence at, 144. 
adjournment of, 144, 145. 
when jury allowed to separate during, 145. 
discharge of jury at, 145 — 147. 
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TBIAL — conHnued, 

amendment during, 147 — 160. 

verdict and proceedings thereon at, 150 — 163. 

punishment on oonyiction at. See Punishment. 

See also Yentje; Plage of Trial; Abbaioniosnt; 
Insanity; Pleas; Jubt; Challenges to Juby; 
Evidence; Beply; Adjoubnment ; Amendment; 
Veediot. 

UNDISPOSED-OF INDIOTMENT, practice as to, 69. 



UNKNOWN PEBSON, hov described in indictment or informa- 
tion, 57. 

UNLAWFUL WOUNDING, 

conyiction of common assault on charge of, 241. 
oonyiction of, where indictment charges cutting, stabbing, or 
wounding, 155, 242. 

UNSWOBN EYIDENOE, when admissible, 129, 390. 

UN8W0EN STATEMENT of accused, when and where to be 
made, 143, 144. 



YALUE, when, must be stated in indictment, 58. 

YAEIANGE between indictment and evidence, 147 — 149. 

VENIRE BE NOVO, 

no practical difference between, and new trial, 228. 

when may be ordered, 228. 

application for, 228. 

grounds of application for, 229. 

YENUE, 

definition, 20. 

for offences formerly tried in the Court of the Lord High 
Admiral, 20. 
on boundaries, 21. 
in detached part of county, 21. 
in counties of cities or towns corporate, 22. 
on journeys, 22. 
for high treason or conspiracy, 22. 

B.B. F F 
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YEKUE— continued. 

for homicide out of England or at sea, 23. 

the United Kingdom, 23. 
for homicide committed by a person subject to the Mutiny 

Act, 26. 
for larceny or receiving stolen goods, 23. 
for receiving goods stolen abroad, 23. 
for bigamy, 23, 24. 
for coinage offences, 24. 
for forgery or perjury, 24. 
for various other offences, 24, 25. 
for the offence of being an accessory, 26. 
change of venue — 

(1) grounds for changing venue, 31. 

(2) by order of the King's Bench Division, 27, 30. 

(3) by order under 4 & 5 Will. 4, c. 36.. .29. 

(4) by order of the King's Bench Division under 19 & 20 

Vict. 0. 16, s. 3... 30, 31. 

(5) by order of a judge of assize, 31. 

(6) by order of the King's Bench Division after joinder of 

issue, 31. 
how order (1) of King's Bench Division, 27, 28. 

(2) under 4 & 5 Will. 4, c. 36... 28. 

(3) under 19 & 20 Vict. c. 16, s. 3... 30. See CsB- 

TIORABI. 

(4) of judge of assize, 31. 

(5) of King's Bench Division when the trial is in the 

King's Bench Division, is obtained, 31. 
no indictment is to be held insufficient for want of a proper 
or perfect venue, 33. 

VEEDIOT, 

may be general, partial, or special, 150, 151. 

must be unanimous, 151. 

jury may be asked to reconsider, 151, 152. 

amendment of record as to, 152. 

right of jury as to, 153, 154. 

for minor offences, 154 — 156. 

in respect of offence not charged, 241 — 242. 

recording, 157. 

See Judgment; Jttby; PmnsHicEirr ; Sentbkcb. 

VEXATIOUS INDICTMENTS ACT, 33, 35. 

VIEW BY JUBY, 

its ground for change of venue or place of trial, 30. 
when allowable, 131. 
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VOIR DIRE, 
what is, 393. 
oath on the, 393. 



WHIPPING. See Puwishmbnt. 

WTPB. See Coercion. 

WITNESS, 

attendance of, how obtained, 129. 

oath of, 129. 

when allowed to affirm, 129. 
when evidence of imswom, admissible, 129, 390. 
not called before magistrate may be called at trial, 131. 

judge's, 131, 
when depositions of, may be put in, 129, 130. 
adverse, cross-examination of, 130. 
cross-examination of opponent's, 139, 140. 
impeaching credibility of, by evidence, 139. 
ordering out of Court, 128. 

See Costs ; and Appendix E. as to Oaths, &c. 

WOEDS, must be set out verbatim in indictment or information, 
59. 



YOUTHFUL OPFBNDBES. See Pxjwishmbnt; Sbntknob. 






lohdon: 
0. f. bowobth, obeat hbw 8tbebt, fottbb lans, s.c. 
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